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Competitive Balance Under Section 4 


By Jervis Lanapon, JR.* 


In the absence of special authority from the Interstate Commerce 
Commission, railroads are prohibited from charging a lower rate from 
A to C than from A to the intermediate point B or a higher rate from 
A to C than the aggregate of the intermediate rates A to B and B to C. 
Both prohibitions are found in section 4 of the Interstate Commerce 
Act.1_ The first is known as the long-and-short haul clause; the second 
as the aggregate-of-intermediates rule. 

It will be appreciated that these prohibitions have important com- 
petitive implications. Take a typical situation under the long-and-short 
haul clause. Transportation between A and C is provided both by 
water and by rail. B is an intermediate station on the railroad but is 
not located on the river. The question is, can the railroad meet the 
water competition between A and C with a lower rate than applies 
between A and B? For years the ICC has been answering this ques- 
tion, sometimes in the affirmative, sometimes in the affirmative but sub- 
ject to important conditions, and sometimes in the negative. The 
answer of course depends upon whether the ICC regards the particular 
facts as satisfying the statutory requirements of a ‘‘special’’ case for 
exemption. 

The existence of competition in some form ordinarily provides the 
basis upon which the ICC, if it acts affirmatively, grants relief from the 
provisions of section 4.2, The competition may be of several kinds.* The 
purpose of this paper is to consider the principal question presented 
when the competition which the railroad is trying to meet is provided 
by another form of transportation, such as transportation by barge on 
the inland waterways. 

In the usual case it is easy enough to prove the existence of the com- 
petition. The real controversy comes when the ICC is called upon to 
decide whether the so-called relief rate which the railroad proposes from 
A to C is lower than necessary to meet the competition. The ICC con- 


* Editor-in-Chief, ICC Practitioners Journal; Chairman, Association of South- 
eastern Railroads. 

149 U. S. C. sec. 4 (1952). 
_ a Fruit from Florida to North Atlantic Ports, 266 1. C. C. 627 (1946) at 

3 Often the competition is between a circuitous rail line seeking to meet the 
rate of the direct rail line. According to the ICC, this type of competition should 
be free from the restrictive provisions of section 4, and in the last session of the 
Congress it sponsored legislation (H.R. 6208) which would have that effect. See 
(ion). and Charges Over Circuitous Routes in the United States, 294 1. C. C. 714 

4Section 4 provides in part that no authority to depart therefrom “shall be 
granted on account of merely potential water competition not actually in existence.” 
In certain cases the ICC has construed this to mean competitive service actually in 
operation on the particular traffic. Cleaning Compounds from St. Louis to New 
Orleans, aie C. C. 91 (1955); Magnesite from Cape May, N. J., to Curtis Bay, Md., 
266 1. C. C. 336 (1946); Coal to Winona and Red Wing, Minn., 245 1.C. C. 176 
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cerns itself with this point—not because of an explicit statutory direc- 
tion—but to put itself in a position to determine whether, as required 
by the terms of section 4, the proposed relief rate ‘‘to the more distant 
point’’ is ‘‘reasonably compensatory for the service performed.’’ It 
goes back to an authoritative decision made in 1922 when the ICC said: 


* * * we are of opinion and find that in the administration of the 
fourth section the words ‘reasonably compensatory’ imply that a 
rate properly so described must (1) cover and more than cover the 
extra or additional expenses incurred in handling the traffic to 
which it applies; (2) be no lower than necessary to meet existing 
competition ; (3) not be so low as to threaten the extinction of legiti- 
mate competition by water carriers; and (4) not impose an undue 
burden on other traffic or jeopardize the appropriate return on the 
value of carrier property, generally, as contemplated in section 15a 
of the act. It may be added that rates of this character ought, 
wherever possible, to bear some relation to the value of the com- 
modity carrier and the value of the service rendered in connection 
therewith * * *.5 


The first and fourth of these criteria of a ‘‘reasonably compensa- 
tory’’ rate are related to the subject, but the other two criteria are not.® 


(1941); Salt Rates, 238 I. C. C. 589 (1940); Coal from Illinois, Indiana and Ken- 
tucky, 192 |. C. C. 586 (1933). Cf. Aluminum from Quebec to Wisconsin, 263 
I. C. C. 523 (1945); Bottle Caps from New York, N. Y., to Montgomery, Ala., 
248 I. C. C. 726 (1942); Soap and Soap Products to Norfolk, Va., 245 1. C. C. 359 
(1941); Crude Petroleum to Minnesota, 243 1. C. C. 790 (1941). 

In other cases the ICC has taken what would appear to be a more realistic view 
of actual competition. In Gasoline from Superior, Wisc., 222 1. C. C. 487 (1937) 
it was pointed out, at 492: 

To require applicant to wait until he has sustained irreparable injury before 

he may receive remedial protection from us would be neither reasonable nor just. 
For additional decisions to the same effect, see Caustic Soda—Evans City, Ala., to 
Houston, Tex., FSA 31378 (mimeograph report, July 23, 1956) where Division 2 held: 

While the record indicates that none of this traffic has moved over the water 

route, it is also clear that such traffic could move thereover if tendered. Water 

competition exists when necessary facilities are available for water transport. 

It is not necessary that an actual movement of a particular commodity has 

taken place. Rags and Paper to Newark, N. J., 208 I. C. C. 327, 330. 

See also: Pitch and Tar from Ironton, Ohio, to Gregory, Texas, 297 |. C. C. 703 
(1956); Cement from Kansas Gas Belt to Kansas, Missouri, and Oklahoma, 289 
1. C. C. 513 (1953) reversing Division 2 in 288 I. C. C. 67; Coal to Sleepy Eye and 
Springfield, Minn., 243 1. C. C. 227 (1941); Asphalt to Fulton and Arrowhead, N. Y., 
238 I. C. C. 531 (1940); Coal to New Ulm, Minn., 234 |. C. C. 437 (1939); Crude 
Sulphur to Rochester, N. Y., 222 I. C. C. 284 (1937), 225 I. C. C. 711 (1937). 

5 Transcontinental Cases of 1922, 74 1. C. C. 48 at 71. 

6 There has been found only one fourth section application since 1939 where the 
Proposed relief rail rate was found “reasonably compensatory” on the basis of its 
relation to railroad costs. Newsprint Paper from Oswego to Brooklyn, N. Y., 256 
I. C. C. 247 (1943). In the usual case it is the relation between the relief rate and 
the full cost to the shipper of using the competing form of transportation which is 
controlling on this issue. For instance, in Blackstrap Molasses From Louisiana to 
Twin Cities, 292 1. C. C. 573 (1954) the ICC found the evidence “convincing, that, 
except over routes which are unduly circuitous, the proposed rate would yield some- 
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This however is beside the point. For whatever may be the definition 
of a ‘‘reasonably compensatory’’ rate under section 4, it is clear that 
the ICC can protect the competing form of transportation by requiring 
that the railroad rate be no lower than necessary to meet its competition. 
It is the existence of the competition itself which justifies the ICC in 
authorizing departures from the provisions of section 4. Consequently, 
the authorized rate cannot be so low as to eliminate its basis.” 

Thus do we find the lower relief rate fixed at a level which, in the 
opinion of the ICC, should divide the business between the competing 
forms of transportation. 

In Phosphate Rock from Florida Mines to Atlantic Ports the pro- 
posed relief rates were found lower than necessary because the railroads 
were entitled only to ‘‘retain a fair share .. . if they can do so at rates 
which do not work undue injury to . . . competing water carriers.’’ *® 
In Fertilizer from East Weymouth, Mass., to Portland, Maine, the pro- 
posed rates, although fully compensatory in the normal sense, were dis- 
allowed because ‘‘so low as to divert all of a certain kind of traffic from 
the less desirable service by water.’’® Rates which were 177 percent 
of the full cost to the shipper of using the competing water service 
would ‘‘enable both the rail carriers and the barge lines to share rea- 
sonably,’’ but rates which were less ‘‘would constitute an unfair 
competitive practice and be inconsistent with the national transportation 
policy.’’#® In those instances where the ICC has approved the rates as 
proposed it has pointed out that they would do no more than enable 
the applicants to obtain a fair share of the traffic. 

Moreover, the ICC undertakes to keep the traffic ‘‘divided.’’ In 
Paper to Jacksonville, Fla., the shipper had testified that under the 





what more than fully distributed cost and would not be burdensome upon other 
traffic,” and yet the rate was rejected as lower than necessary to meet the com- 
petition. Cf. Iron or Steel—Houston to Shreveport, 296 1. C. C. 399 (1955); Scrap 
Iron from New Orleans and Mobile to St. Louis & Chicago Ports, 272 |. C. C. 781 
(1948); Engines From Milwaukee, Wis., to Texas Ports, 251 1. C. C. 457 (1942); 
Iron & Steel from Chicago and Gary to Peoria, 248 |. C. C. 347 (1942). 

7 Pacific Coast Fourth Section Applications, 264 1. C. C. 36 (1945) at 59; 
Citrus Fruit from Florida to North Atlantic Ports, 266 1. C. C. 627 (1946) at 636 
638. See also Skinner & Eddy Corp. v. United States, 249 U. S. 557 (1918) at 568. 
Cf. Iron or Steel Skelp from Houston to Milwaukee, 286 |. C. C. 785 (1952). 

8279 1. C. C. 603 (1950) at 609. See also Crude Sulphur—Louisiana and Texas 
to Virginia, 296 I. C. C. 25 (1955). In Mineral Water From Hot Springs to North 
Atlantic Ports, 245 1. C. C. 535 (1941) it was pointed out that “while the proposed 
rates do not appear unreasonably low, they are lower than necessary—and it might 
lead to the elimination of such (water) competition on this traffic.” Even though 
there was no opposition to the rates proposed in Lumber from North Carolina to 
New York, 245 I. C. C. 231 (1941), they were rejected by the Commission because 
they might ‘ ‘unduly prejudice or destroy competition over the water route.” Cf. 
Iron and Steel Billets to Chicago, Ill., 246 1. C. C. 293 (1941). 

9253 I. C. C. 89 (1942) at 91. 

- Cylinders & Tanks from Baton Rouge to Evansville, 281 1. C. C. 359 (1951) 
at a 

11 Turnips from Nova Scotia, Canada, 248 |. C. C. 635 (1942); Iron or Steel 
Borings from Minnesota to Keokuk, Iowa, 245 1. C. C. 655 (1941). Cf. Tin Plate— 
Weirton, W. Va., etc., to Tampa, Fla., 296 1. C. C. 301 (1955). 
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lower rates his tonnage would be divided equally between rail and 
water carriers, and the ICC, in approving them, said: 


In the event that the tonnage is not divided substantially as the 
record indicates it will be, the matter may be brought to our atten- 
tion for such modification of the relief as the circumstances may 
warrant.!? 


If there is an increase in the shipper’s costs of using the competing 
water service—the competition to which the rail rates are related—the 
rail rates will ordinarily be increased too.1* Sometimes there is a time 
limitation on authorized rates.* In one instance the water costs to the 
shipper increased during the interval between the approval of the lower 
rail rates and their effective date, and in order to protect the competi- 
tive water carriage, the ICC suspended the rail rates it had just 
authorized and, finally, allowed only a higher level.?® 

Lower rates approved under section 4 have attracted too high a 
proportion of the traffic in certain instances, and they have been in- 
creased—often—at the instance of the water carriers. In Coke from Ohio 
River Points to Keokuk, Iowa*® the rate first authorized reflected a 
differential of 25 cents over the costs of using the water service, and the 
barge line sought ‘‘such modification of the prior order as will enable it 
to obtain a larger share of the movements of this traffic.’’? 17 The differ- 
ential was thereupon increased to 40 cents although the shipper testified 
that the relatively small barge participation under the 25-cent differen- 
tial had been partly owing to lack of solicitation..* In Sulphur from 
Louisiana and Texas to Nashville and Old Hickory a competitive rail 
rate of $7 per ton was authorized,!® but on the barge lines’ petition for 
reconsideration, it was cancelled, and a higher rate of $7.50 per ton sub- 
stituted.2° After the higher rate went into effect, the barge lines appar- 


12 245 I. C. C. 431 (1941) at 436. 

18 Pacific Coast Fourth Section Applications, 264 |. C. C. 36 (1945) at 39; 
Newsprint Paper from Port Alfred, Quebec, to Baltimore, 238 I. C. C. | (1940); 
Sulphur from Texas to Michigan and Obio, 237 |. C. C. 745 (1940). 
se Pulpboard from Georgetown, S. C., to New Orleans, La., 238 |. C. C. 743 
15 Confectionery to New Orleans, La., 241 1. C. C. 742 (1940). Cf. Phosphate 
Rock from Florida Mines to Atlantic Ports, 246 |. C. a 225 (1941). In Crude 
Sulphur—Louisiana and Texas to Virginia, 296 I. C. 25 (1955) the applicant 
carriers proposed a rate of $9.46 but Division 2 ae that this “would divert 
practically all of this traffic to the all-rail routes, with a destructive effect upon 
transportation by water.” Thereupon the Division approved a higher rate of $9,744, 
but when this rate was filed, it was suspended and is now being investigated. 

16 246 I. C. C. 609 (1941). 

17 273 I. C. C. 122 (1948) at 124. 

18 Jd. A similar increase in differential was ordered in Jron and Steel Articles 
from Newport, Ky., to Memphis, 276 |. C. C. 501, and for the same reason. Cf. 
Zinc Oxide from Lithapone to Memphis, Tenn., 272 |. C. C. 408 (1942). On a show- 
ing that two-thirds of the competitive tonnage was moving by water, the Commis- 
sion refused to change the differential in Alcobol from New Orleans, La., to 
Yonkers, N. Y., 277 I. C. C. 323 (1950). 

19 280 I. C. C. 423 (1951) (Division 2). 

20 283 I. C. C. 628 (1951). 
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ently moved all of the traffic.24_ There have been instances where, on 
application of the railroads, the ICC has been asked to reduce a previ- 
ously fixed differential which had failed to attract even a ‘‘share’’ of the 
movement.” 

The process of fixing the railroad rate at that point which will not 
be lower than necessary to meet the competition is full of pitfalls. 

In the usual case it is water competition which the railroad is en- 
deavoring to meet. And since the ICC usually finds water transporta- 
tion to be inferior, the primary issue is the amount of the differential 
which the rail rate should reflect over the cost to the shipper of using the 
‘‘inferior’’ water service. While the ICC has said that ‘‘it is not man- 
datory that any differential be imposed,’’* in actual practice litiga- 
tion under section 4 is apt to turn on its measure.** Repeatedly has it 
been held that ‘‘the amount of differential depends entirely upon the cir- 
cumstances of each case,’’?> but repeatedly has a greater differential 


= Aluminum Articles from Texas to Illinois and Iowa, 293 1. C. C. 467 (1954) 
at 4 

22 In Sulpbur to Erie, Pa., 256 1. C. C. 391 (1943), it appeared that the previously 
approved rate of $3.67 (246 ol 81) had attracted no part of the traffic and the 
railroads sought to establish a rate of $3.00. The ICC cited the shipper’s testimony 
“that movement to Erie by rail is not any more advantageous or valuable to it than 
movement by water but that it would probably move as much as half of its ton- 





nage .. . by rail if the $3 rate was established,” but denied relief because the war 
promised, to reduce the coastwise shipping. In Tobacco to Houston, Texas, 243 
I. C. C. 98 (1940), where the shippers had “declined to divert any shipments to all- 


rail carriers under the basis authorized” the railroads were more successful. 

23 Tobacco to Houston, Texas, 243 1. C. C. 98 (1940). 

24 There have been found two reported decisions wherein the ICC has approved 
proposed competitive railroad rates on the same level as the through water costs. 
Phosphate Rock to Shreveport-Nacogdoches, 298 1. C. C. 353 (1956); Pig Iron from 
Cleveland and Lorain, Ohio, to Worcester, Mass., 278 1. C. C. 75 (1950). In the 
latter case the competition was provided by the private barge movements of an 
operating subsidiary of the United States Steel 4a x Cf. Iron or Steel 
Billets—Steelton, Minn., to Cleveland, Obio, 296 1. C. C. 103 (1955). Ordinarily, of 
course, rail rates on the same level as the cost to the shipper of using water service 
are found to constitute destructive competition and disallowed under section 4. 
Wire Rods from Sterling, Ill., to Galveston, Texas, 277 1. C. C. 123 (1950) at 128. 
Cf. Alcohol from Illinois and ‘Indiana to Texas City, Texas, 273 I. C. C. 555 (1949), 
where the water competition was also by private barge and, in justifying approval 
of the rates as proposed, the Commission said that the protesting water carriers 
introduced “no evidence to support their contentions that the proposed adjustment 
is, or will be prejudicial to their interests . 

Rates which were lower than the full costs to the shipper of using the com- 
petitive water service have been rejected as a matter of course. Sulphur from 
Louisiana & Texas to Kalamazoo, 277 1. C. C. 244 (1950). See also Motor Fuel 
Antiknock to Eastern Points, 292 1. C. C. 631 (1954); Paper Articles to Southern 
Ports, 238 1. C. C. 9 (1940) at 14. Moreover, if the proof of water costs is “indefinite,” 
the proposed rates will be disallowed. Fertilizer Compounds, Louisiana and Texas 
to St. Louis, 294 I. C. C: 187 (1955) at 191; Coal to Eau Claire, Wisc., 238 I. C. C. 
765 (1940). Usually, the shipping interests which would be affected by the proposals 
are available for evidence, but sometimes they are disinterested, fail to appear, or 
refuse to disclose their costs. Crude Sulphur from Texas to Tennessee, ot t. C..G. 
576 (1942); Sulpbur from Texas to Alabama, 251 1. C. C. 15 (1942). 

25 Liquefied Petroleum Gas to Cincinnati, Obio and Ludlow, Ky., 284 1. C. C. 
445 (1952) at 449; Phosphate Rock from Florida to Wilmington, N. med 279 I. C. C. 
579 (1950) at 584; Cyanamid to Mempbis, Tenn., and Greenville, Miss., 248 1. C. C 
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been justified by reference to its adoption on some prior occasion.”* In 
the decisions since 1939 there has been a wide range. A high of 77 per- 
cent over the shipper’s cost of using the water service has been found,”’ 
and a low of 4 percent.”* A rail level of 125 percent of water costs has 
sometimes been referred to as ‘‘usual.’’ *® 

Several influences are obviously at work when the ICC fixes the 
differential in an individual case. 

First. The measure of the differential may be influenced by the im- 
portance of the traffic to the competing water service. 

In Sugar from Corpus Christi, Tex., to Tampa, Fla.,® the ICC in- 
creased the spread between the shipper’s costs of using the water service 
and the higher rates with which the railroads sought to participate in 
this traffic and, in doing so, it referred to the fact that the particular 
movement constituted 10 percent of the entire traffic of the protesting 
water carrier and the further fact that the shipper used the railroads 
for other traffic. Again, in Cryolite from Natrona, Pa., to Gregory, 
Tex., *1 the relief rate proposed by the railroads was rejected as too low 
because the protesting barge line depended on this traffic for a balanced 
movement and it was suited to water transportation. The rates which 
the railroads sought to publish in Pulpboard from Southern Ports to 


465 (1942) at 469; Tobacco to Houston, Tex., 243 1. C. C. 98 _ at 103. Cf. 
Caustic Soda to New York Metropolitan Area, 296 1. C. C. 333 (19 

26 Pig Iron—New York Points to Detroit, 296 1. C. C. 747 11955), Pig Iron from 
Buffalo and Harriet, N. Y., FSA 26627 (mimeograph report, June Il, 1956). The 
proposed differential of 25 cents per ton, rail rate over total water costs, was in- 
creased to 35 cents in Phosphate Rock from Florida to Gulfport, Miss., 284 1. C. C. 
677 (1952). In this regard the icc pointed to 35 cents as the approved differential 
in Phosphate Rock from Florida to Wilmington, N. C., 279 1. C. C. 579 (1950), 
wherein it was said, in turn, that the amount of the differential depends on the 
facts in “each case.” (279 I. C. C. at 584). 

Rail rates 177 percent of total water costs were approved in Cylinders and 
Tanks from Baton Rouge to Evansville, 281 1. C. C. 359 (1951), and the Commis- 
sion pointed to this as the differential previously fixed in Steel Cylinders & Tanks 
from Baton Rouge, La., 273 1. C. C. 824 (1948). 

See also Tankage from Chemical, Ill., to Lake Charles, La., 253 1. C. C. 56l 
(1942). The proposed differential in Sulpbur to Erie, Pa., 246 |. C. C. 81 (1941) 
was increased to 45 cents, and the Commission cited Crude Sulpbur to Erie, Pa., 
243 1. C. C. 581. 
es reg action was taken in Jron and Steel Billets to Allentown, Pa., 243 |. C. C. 

27 Cylinders and Tanks from Baton Rouge to Evansville, 281 1. C. C. 359 (1951). 

28 Coke from Lockport, IIl., 238 1. C. C. 4 (1940). In at least two instances, as 
set forth in note 24 supra, the ICC has allowed rail rates under section 4 on the 
same level as water costs. 

_ Ina study (Statement No. 5427) released in December, 1954, by the Commis- 
sion’s Bureau of Transport Economics and Statistics, entitled “Rail-Water Rate 
Adjustments” there is included a Table B, at pp. 163-173, which lists the percentage 
spreads between approved rail competitive rates and total water costs since Trans- 
continental Cases of 1922, 74 1. C. C. 48. 

29 Ethylene Glycol Between Velasco, Tex., and Graingers, C., FSA 31023 
(mimeograph po. OR. . 1956). Liquefied Petroleum ms to Cincinnati, 
Ohio, and —s I. C. C. 445 (1952). 

80 287 |. ee 88 (tos (1952). 

81286 1. C. C. 704 (1952). See Ingot Molds—Pennsylvania to Alabama City, 
Ala., FSA 30649, (mimeograph report, September 5, 1956). 
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Eastern Ports were found too low despite the fact that the particular 
traffic ‘‘has never moved by rail,’’ and the shippers ‘‘doubt whether 
the rates are low enough to take much of it . . . the preponderance of 
the movement will continue over those [water] lines.’’ ** In Tin Plate— 
Fairfield, Ala., to Texas, ** the ICC concluded that since the shipper for 
whom the relief rate was proposed controlled the competitive water 
service ‘‘any material diversion’’ from the latter should not be 
expected. 

Second. On the measure of the differential the shipper’s testimony 
may often be disregarded. 

For instance, shippers have repeatedly emphasized that if the rail- 
roads were to participate in particular traffic, their rates must be close 
to the costs of water service. The ICC has not hesitated to set such 
evidence aside. In Phosphate Rock from Florida to Wilmington, N. C., ** 
where time in transit was ‘‘not important,’’ the Commission observed 
that ‘‘the Armour interests have advised that they will not pay more 
than the rate proposed for all-rail service,’’ ** but the Commission was 
‘‘not convineed’’ that this was true ‘‘in view of the recognized advan- 
tages of all-rail transportation. ...’’ ** A similar conclusion was reached 
in Phosphate Rock from Florida to Gulfport, Miss.,** despite the fact 
that time in transit was of no consequence ‘‘since both receivers have 
adequate storage facilities and are able to determine their requirements 
well in advance.’’** In Iron and Steel Billets to Chicago, Illinois, *® 
the competitive rates which the railroads proposed would have yielded 
car-mile revenues ‘‘ practically twice as great as the corresponding sys- 
tem average earnings,’’ *° and yet they were rejected because constitut- 
ing a threat to water competition. The ICC arrived at this decision ‘‘in 
spite of expressions to the contrary’’ from the shipping interests which 
said that the railroad ‘‘rates must approximate the contemporaneous 
water costs, because no transportation advantage would accrue to the 
shipper from the use of the all-rail route,’’ and that a greater differ- 
ential than reflected by the proposed rates would be of ‘‘no avail’’ to 
the railroads.** 

There have been other instances where, according to the shipper, 
transportation costs alone controlled the choice of routes, but the ICC has 
nevertheless increased the spread between the costs of using the com- 


82 238 I. C. C. 67 (1940), at 73-74. 

33 296 I. C. C. 789 (1955). 

34279 I. C. C. 579 (1950). 

35 Jd. at 584. 

36 [bid. 

87 284 I. C. C. 677 (1952). 

38 Jd. at 678. 

89 246 I. C. C. 293 (1941). 

40 Jd. at 297-298. In fact, the revenues per car-mile under the proposed rates 
would have been at the indicated high level over a distance twice as great as the 
average for all traffic. 

41 Jd. at 296. 
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petitive rail and water services.*? In Phosphate Rock from Florida to 
Joliet, Ill., ** the railroads accepted the shipper’s advice that a 25-cent 
differential was as much as a competitive rail rate would stand, but 
Division 2 concluded that 41 cents would serve the purpose. Later the 
ICC reversed, ** but in the meantime, the receiver had completed its 
river unloading dock, and the traffic in question, as well as other traffic, 
had been diverted beyond reach. In another application involving the 
same commodity the shipper said a 25-cent differential would allow the 
railroads to participate but the ICC increased this to 35 cents ‘‘in view 
of the recognized advantages of all-rail transportation.’’*® 

Third. Evidence to the effect that the competing water transpor- 
tation, in certain aspects, is a superior service will not necessarily avoid 
a differential. 

In Phosphate Rock from Florida Mines to Atlantic Ports the water 
service provided ‘‘more expeditious handling to storage piles,’’ and yet 
the competitive rates which the railroads proposed were found to be too 
close to the water costs.** In Crude Sulphur from East St. Louis to 
Joliet, the railroads sought to participate in a water-rail movement, and 
the effect of the rate which they sponsored (for their part of the haul) 
was to make the water-rail route 15 cents more expensive than the 
through water service—a differential which the shipper said would bring 
the former route ‘‘some movements in order to maintain a competitive 
condition between the ecarriers.’’*7 Again the ICC fixed a greater 


spread although there were indications that the shipper regarded the 
through water service as ‘‘superior.’’** But in Phosphate Rock to 
Shreveport-Nacogdoches the ICC held it ‘‘clear that the service advan- 
tages of transportation over the Lake Charles [water] route are at least 
equal to those of the all-rail transportation from Florida origins to 


9? 


those destinations,’’ and it approved rail rates on approximately the 

42 Phosphate Rock from Southern Ports to Quincy, IIl., 287 1. C. C. 123 (1952); 
Pulpboard from Plymouth, N. C., to Westbrook, Maine, 286 |. C. C. 284 (1952); 
Liquefied Petroleum Gas to Cincinnati, Obio, and Ludlow, Ky., 284 1. C. C. 445; 
Pig Iron from Martins Ferry, Obio, to Wilder, Ky., 270 1. C. C. 783 (1948); Sulphur 
to Michigan, 245 1. C. C. 171 (1941); Blackstrap Molasses from New Orleans and 
Mobile, 241 1. C. C. 177 (1940). Cf. Tobacco to Houston, Texas, 243 1. C. C. 98 
(1940) at 100. 

In Lard from Savannah, Ga., 243 1. C. C. 287 (1941) the differential was in- 
creased although it was found that “the actual cost to the shipper of the completed 
movement is .. . the competition applicants must meet.” In Scrap Iron to Ashland, 
Ky., 253 1. C. C. 77 (1942) the differential was increased because of the railroads’ 
lesser time in transit and the barges’ greater minimum weights, but there was 
no showing that either was meaningful from the shipper’s point of view. 

43 278 1. C. C. 99 (1950). 

44280 I. C. C. 346 (1930). Cf. Mississippi Cotton Seed Crushers Assn. v. 
A. B. & C. R. Co., 251 1. C. C. 643, where the railroads were said to have “complais- 
antly accepted conclusions and representations of shippers.” 

45 Phosphate Rock from Florida to Gulfport, Miss., 284 1. C. C. 677 (1952). 

46 246 1. C. C. 225 (1941) at 236. 

47 270 I. C. C. 231 (1948) at 235. 

48 Jd. at 233. 
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same level as the costs to the shipper of using the competitive water 
route. 4 

Nowadays, the widespread use of combined water-truck service with 
storage at the ports permits deliveries to consuming points which are 
often faster and more flexible than all-rail transportation. The tradi- 
tional notion that water service is always inferior is no longer valid. 

Fourth. Even if the proposed rail rate is not protested by the com- 
peting water service, the differential may be increased. 

In Coke from Lockport, Ill., the water line did not oppose the pro- 
posed rail rate of $3.50 and indicated that its water rate would not be 
reduced ‘‘provided . . . the applicants do not establish a rate lower than 
$345.’’°° The ICC, however, condemned the $3.50 rate as lower than 
necessary ‘‘considering the superior service of the rail carriers.’’™* 
Similar action was taken in Blackstrap Molasses from New Orleans and 
Mobile *? where the proposed competitive rate was stated to be as high 
as the shippers could afford to pay, and there was no water carrier ob- 
jection. The rates proposed in Lumber from North Carolina to New 
York ®* promised to divert all the traffic to the rails, and although there 
was no protest, the ICC refused to ‘‘unduly prejudice or destroy com- 
petition over the water route’’ by permitting rail rates on the same level 
as the water costs.5* In most cases, however, the absence of protest from 
the competing water service is significant and helps to obtain ICC 
approval. ™ 


CoNCLUSION 


When a railroad applies for relief from the provisions of section 4 
in order to publish a reduced competitive rate ‘‘to or from the more 
distant point’’ without changing such higher rates as may exist at inter- 
mediate stations, the principal inquiry usually is, is the proposed 
rate lower than necessary to meet the competition? *® In answering this 
question the ICC will add up the costs to the shipper of using the com- 
petitive service, usually by water, and then, after assessing the relative 


49 298 I. C. C. 353 (1956) at 355. 

50 238 I. C. C. 4 (1940) at 5. 

51 Jd. at 8. 

52 241 I. C. C. 177 (1940). 

53245 I. C. C. 231 (1941). So 

54 Jd. at 236. Despite the absence of opposition, proposed competitive rates 
were disallowed as lower than necessary in Sulphate of Alumina to Plymouth, N. C., 
246 1. C. C. 258 (1941); and Petroleum to Clarksville and Nashville, Tenn., 245 
eee (1941). Cf. Pig Iron from Keokuk, Iowa, to Steelton, Minn., 268 1. C. C. 
| ; 

55 E.g., Asphalt from Charleston, S. C., to River Terminal, N. C., FSA 30473, 
(mimeograph decision, July 23, 1956); Caustic Soda—Evans City, Ala., to Houston, 
Tex., FSA 31378, (mimeograph decision of same date). 

56 Occasionally, other inquiries are controlling. In Bituminous Coal to Dubuque, 
la., 253 I. C. C. 481 (1942) the wartime shortage of open top cars led the ICC to 
éncourage the use of barges. See also Imported Clay to Sheboygan, Wis., 253 
LC. C. 71 (1942). In Soda Ash from Michigan and Ohio to Joliet, Ill., 288 1. C. C. 
265 (1953) the ICC could find no sound reason for higher rates to the intermediate 
points and the —_ was denied. Cf. Steel Sheet and Plate—Chicago to 
Beardstown, Iil., I. C. C. 707 (1956). 
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values of the two services, rail versus water, it will decide whether the 
differential (if any) reflected by the proposed rate is proper. The 
ICC’s objective is competitive balance, with a ‘‘fair share’’ of the traffic 
for each of the competing forms. 57 

The ICC performs this function in the exercise of its statutory duty 
under section 4 to determine that the competitive rate ‘‘to or from the 
more distant point’’ is ‘‘reasonably compensatory for the service per- 
formed.’’ Recently the ICC has also relied upon the national transpor- 
tation policy with its prohibition against ‘‘unfair or destructive compe- 
titive practices.’’ 5° 

A much sounder ground for the ICC to use in maintaining competi- 
tive balance under section 4 would seem to be the fundamental nature of 
the section itself. Only in ‘‘special cases’’ may the ICC authorize de- 
partures, and it has long been decided that the existence of competition 
constitutes such a special case. Thus when the ICC allows a departure, 
the rate so allowed cannot be permitted to destroy its basis, that is, the 
competition which it is designed to meet. 

Stated otherwise, it is not necessary for the ICC, in determining 
whether proposed rates under section 4 are lower than necessary to meet 
the competition, to rely upon its statutory duty to guard against rates 
which are not reasonably compensatory. Incidentally it may be noted 
that every such reliance necessarily distorts the definition of a reason- 
ably compensatory rate. For whether a rate is reasonably compensa- 
tory is determined by its relation to the cost of providing the service 
which it covers—not by its relation to the cost incurred by shippers in 
using a different agency of transportation for a different service. 

Nor would it appear necessary for the ICC, in maintaining competi- 
tive balance under section 4, to rely upon the prohibitions in the national 
transportation policy against ‘‘unfair or destructive competitive prac- 
tices.’’ 

In Citrus Fruit from Florida to North Atlantic Ports the 
ICC was urged, on further hearing, to vacate its orders allowing com- 
petitive railroad rates because of post-war increases in water carrier 
costs, and the national transportation policy was heavily relied upon 
by those who resisted any change.5® The ICC concluded that ‘‘we do 
not regard it as necessary or appropriate to determine the breadth of 





57 In at least one case the ICC appears to have been influenced, in fixing the 
relative level of the competitive rail rate, by the high value of the commodity to 
which it attached. Fertilizer Compounds from Louisiana and Texas to St. Louis, 
294 1. C. C. 187 (1955) at 192. 

58 Cylinders and Tanks from Baton Rouge to Evansville, 281 1. C. C. 359 (1951) 
at 362; Pig Iron from Martins eo Ohio, to Wilder, Ky., 270 1. C. C. 783 (1948). 
Cf. Pulpboard from Plymouth, N. C., to Westbrook, Maine, 286 1. C. C. 284 (1952) 
where the competitive rates were condemned as “inconsistent with the national 
transportation policy” which is designed “to foster sound economic conditions in 
transportation * * * without unfair or destructive competitive practices.” In Pig 
Iron—Buffalo Group, N. Y. to Saginaw, Mich., 296 1. C. C. 547 (1955), the ICC 
found that “denying rail carriers an opportunity to compete fairly with water car- 
riers would be inconsistent with the national transportation policy.” 

59 266 I. C. C. 627 (1946). 
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our authority and duty under the policy in resolving these issues,’’ © 
and found that under the ‘‘explicit . . . provisions’’ of section 4 itself it 
could dispose of ‘‘the primary question here to be determined’’ which 
was ‘‘whether the present rail rates, established under fourth-section 
relief to meet water competition, and the water-truck rates to which they 
were related, will permit the water carriers reasonably to offer a com- 
petitive service.’’*®! On this point the ICC cited © the decision of the 
Supreme Court in Skinner & Eddy Corp. v. United States, to the effect 
that ‘‘The specific purpose of the last paragraph of section 4 is to ensure 
and preserve water competition; to prevent competition that kills. A 
reduction made under the authority of a fourth section order after full 
hearing must have been found by the Commission to have been reason- 
ably necessary in order to preserve competition between the rail and 
the water carriers.’’ ®* 

Thus has the ICC recognized that, in maintaining competitive bal- 
ance between competing forms of transportation under section 4, it 
requires no support beyond the basic nature of the section itself. In 
striving for this balance, the ICC, in other words, does not need the 
reasonably compensatory provision of section 4 or the national trans- 
portation policy. Indeed, when the ICC relies upon either or both of 
them, it would seem only to confuse the true concept of section 4. 


60 Jd. at 635. 
61]d. at 636. 
62 Jd. at 638. 
63 249 U. S. 557 (1918) at 568. 








The Common Problems of Common Carriers 


By Honorasue A. F, Arpara, Chairman, * 
Interstate Commerce Commission 


Your views on legislative policy state that your association is op- 
posed to ‘‘any legislation impairing the efficiency or independence of 
the Interstate Commerce Commission.’’ This raises a provocative topic 
for discussion, because I am sure that you will all agree that recent 
events prove that reasonable men can and do differ concerning such 
matters. 

In the last few years, Congress has received a number of legislative 
proposals aimed at improving the ‘‘efficiency’’ of the Interstate Com- 
merce Commission. Now, I do not question the intent of the sponsors of 
such bills. But, assuming that the major function of the Commission 
is to preserve for the public benefit, a sound, efficient, progressive, eco- 
nomical system of transportation, one which is suited to the current and 
future needs of our economy and, at the same time, to do this with a 
minimum of burden and cost to the parties and to the taxpayers, it is 
questionable how some of the proposed legislation, if enacted, actually 
would help meet this objective. 

In this light, let us examine two of the more recent proposals. They 
fall into separate categories: first, one which would make substantial 
changes in the Interstate Commerce Act; and second, one which would 
affect the Commission’s functions by radically changing the administra- 
tive procedures by which the Commission performs its duties. 


President’s Cabinet Committee Recommendations 
H. R. 6141 and H. R. 6142 


In the first category are H. R. 6141 and H. R. 6142 which would 
amend the Interstate Commerce Act. These were introduced as the 
result of the-Cabinet Committee Report on Transport Policy and Orga- 
nization. Interestingly enough, the major premise of these bills and the 
underlying Cabinet Committee Report is that common carriage is the 
‘‘hard core of our transportation system.’’ This tenet the Commission 
wholeheartedly endorses. It cannot support the Cabinet Committee’s 
apparent theory that the hard core of transportation can be made secure 
by abetting the eventual destruction of regulated carriers through the 
removal of restraints on corrosive practices between them. Contempo- 
raneously, a large area of transportation would remain free to reap the 
fruits of a race to destruction. To analyze in detail at this time the ulti- 
mate consequences of this course and the equally distasteful alternatives 
of deregulation and chaos, or public ownership and waste. would make 
this talk too long. 

Nevertheless, it is necessary and pertinent to remind you that, al- 
though as common carriers you have an immediate stake in the status 
and predicament of your industry, as consumers, important purchasers 





* Remarks before 43rd Annual Meeting of American Short Line Railroad As- 
sociation, Denver, Colorado, September 25, 1956. 
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of materials and labor, as taxpayers and citizens, you perhaps have an 
even deeper stake in the national welfare and prosperity which in turn 
is tied in with efficient regulated transportation. 

The hearings on this legislation consumed 21 days over a period of 
ten weeks and approximately 1900 printed pages of testimony were 
taken. Common carriers had an unusual opportunity to place in focus 
before the proper committee of Congress and the public the basic prob- 
lems which face regulated transportation. Yet, during the course of 
that testimony not a single voice was raised which actually gave per- 
spective to the real underlying issue. The carrier witnesses all used a 
snail’s eye approach and urged a selfish and narrow solution of their 
own particular competitive problem regardless of how temporary or 
illusory such a benefit could be. In short, although the diagnosis was 
good, the proposed treatment was not a cure and, at best, an imperma- 
nent and self-defeating palliative. 


Shift of Traffic 


There was much talk of the shifting percentages of traffic between 
the different modes of regulated transportation, but no emphasis on 
the shift of traffic between regulated and unregulated carriers. This 
phenomenon and the reasons for such a shift would have been far more 
understandable, significant and impressive. Furthermore, in fussing 
among themselves over something which is becoming less and less sub- 
stantial and valuable, the common carriers served to confuse the layman 
since the discussion involved complicated formulas and legalistic termi- 
nology. The general public could not give serious attention to the pro- 
ceedings and a great opportunity for education and information on the 
fundamental problem, which new conditions have created, was lost. 

In fact, some told me that the entire proceedings appeared to be 
synthetic and captious. In substance the reaction was: ‘‘ Here we have 
railroads physically unable to handle the volume of business presently 
offered to them, insisting on higher rates through repeated requests for 
increases, now contending that they are the victims of law which does 
not permit them to lower their rates for the ‘benefit of the public.’ ’’ 
No witness, public or otherwise, said rates are too high, are discrimina- 
tory, are unfair in any way, or that the country was suffering because 
of lack of sufficient transportation. Nobody denied that there is ample 
competition between carriers; most carriers claimed that there is too 
much. 

Competition—fair competition—is stimulating and beneficial; un- 
fair competition is destructive. When common carriers compete on a 
fair basis, the result is better service and more reasonable rates. More 
importantly, they are competing against something tangible and defi- 
nite. As regulated transportation, all common carriers have duties and 
responsibilities as well as remedies before the Commission and in the 
courts. But you can’t fight a phantom; you can’t compete fairly with 
a service which has no obligation to the public and which does not make 
a contribution to the commendable purposes of the National Transporta- 
tion Policy. 
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Today, only a little over 50% of the total transportation job of an 
expanded economy is being done by non-regulated carriers. The real 
issue is, does this contribute to the national welfare? What will be the 
damage to this country’s economy if the present trend continues? Will 
it be reparable? Therefore, the problem is not the kind of regulation we 
have, which has proved efficacious as far as transportation under the 
Commission’s jurisdiction is concerned, but the extent to which regu- 
lated carriers should be subjected to the cutthroat competition of un- 
regulated carriers. If regulation is not necessary for all for-hire trans- 
portation, we should know why it is justified for any part of it. The 
answer would be interesting! 

As long as a large segment of for-hire transportation is left out- 
side regulation, and as long as it is permitted to make further and 
further inroads upon the job of public transportation without any real 
provable advantage to our economy, nothing but slow death can result 
to common carriers. Gradual suffocation of regulated transportation is 
damaging to the investors, the public and the economy. It is not only 
desirable but essential for the transportation industry to know where it 
stands. If this country is to enjoy dependable and adequate transpor- 
tation, carriers must be able to plan in advance. If they labor under a 
threat of insecurity, public service will suffer since no one will make 
long range investments or lay out long range programs. The expanding 
twilight zone of regulation represents a real danger to our national wel- 
fare. If first things come first, there can be no doubt that, between all 
of the public carriers on the one hand, and the unregulated transporta- 
tion service on the other, there is not even the semblance of balance. 

Is there more reason for exempting any part of for-hire transpor- 
tation from control for the benefit of the public than there is for exempt- 
ing any special business of a group of people from the Robinson-Patman 
Act or any other law? This is simply another form of class legislation. 
If there is need for protection through regulation, it is difficult to com- 
prehend how the public can profit from this inequality. 

When the present act was written, certain services were made ex- 
empt from regulation. These are the agricultural commodity exemp- 
tions in the case of motor transportation and the bulk commodity ex- 
emption in the case of water transportation. We should know whether 
the wide latitude which has been given to the exemptions by court inter- 
pretation, particularly in the case of agricultural commodities, was ever 
anticipated by Congress. If it did, then Congress should have an oppor- 
tunity to reappraise the situation—in fairness to all concerned. Did 
Congress intend to exempt movements beyond primary markets and did 
it intend to exempt imported agricultural commodities? We must carry 
out the intent of Congress but in this respect the courts have made it 
unclear. 

This is the part of the act which Congress should review, and this is 
the part of the act which should be now discussed—frankly, foresighted- 
ly and courageously, not only by carriers themselves, but by the entire 
interested public. When the status of unregulated transportation is 

















OCTOBER, 1956 17 





clarified, then and only then should the next step be taken. The next 
move would depend on the decision of Congress in this respect. 

The exempt movement of agricultural commodities has constituted 
a chronic problem. It has been growing like a cancer ever since the 
year 1935. The recent decision of the United States Supreme Court in 
the East Texas case has sharpened the importance of the subject. This 
decision, which incidentally was a close one—5 to 4—will, in my opin- 
ion, definitely impair the ability of public carriers to serve all of the 
American people. 

In this case, the Supreme Court held that dressed poultry is an 
exempt agricultural commodity because it still retains a ‘‘continuing 
substantial identity’’ as poultry. Incidentally, the Commission is 
presently seeking to bring this problem before the Supreme Court again 
in a case involving the status of frozen fruits and vegetables. If the 
courts apply this test literally without regard to the realities of trans- 
portation, the movement of many commodities which originate as agri- 
cultural commodities will be diverted from regulated public carriers to 
unregulated carriers. Another good size chunk of freight will be di- 
verted into the hands of unregulated carriers. 

If you are really interested in preserving your business, if you 
sincerely believe that privately-owned public transportation is indis- 
pensable to this nation’s welfare and your purpose is to make sure that 
common carriage remains the hard core of that transportation system, 
then your efforts should be aggressively channeled in that direction. To 
neglect this problem is to turn the clock back. Continued erosion of 
common carriage can end either in government ownership or trans- 
portation chaos. 

We need only to look to other countries to realize what public own- 
ership of transportation means. For the conditions which totally un- 
regulated transportation creates, we need go no further than Alaska. 
Here is a rich territory which has not and cannot be developed until 
and unless transportation inequalities are removed. The infirmities of 
transportation services in Alaska are perhaps not too well known but 
they exist and they are real to the people who face them. Briefly, what 
happens there is the old circus game of trimming the sucker to pay the 
wise guy. Nobody knows where he stands. There is no stability of rates 
and no opportunity for business to plan ahead. If a shipper has the 
economic power to bargain, he gets the rates he wants. The other fellow 
has to make up the difference. There is no forum to which an ag- 
grieved party can appeal. There are no ground rules to protect the 
shippers and the carriers or to promote the territory’s larger interest in 
growth. 

This matter of exempt transportation should be removed from the 
field of emotionalism. Congress should be asked to reexamine the entire 
problem in the light of present conditions. It should consider the ulti- 
mate consequences to this nation’s economic future if this inequality is 
not removed. Although the subject may be considered delicate because 
efforts are made to involve it with a fictitious solicitude for the farm- 
ers’ interests, neither diffidence nor political expediency should prevail 
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when a subject so vitally affects the heart of the economic prosperity of 
this country. Does a farmer need this grossly expanded exemption as 
interpreted by the courts? It has never been justified by any factual 
data. 

The average citizen is pretty articulate. For example, much mail 
comes to the Commission. In my experience I have never seen a letter 
from a farmer concerning the subject of exempt movements. In fact, 
in talking with farmers from large producing areas they have said that, 
with the possible exception of livestock, they are not concerned. Com- 
modity brokers and food store chains are the ones involved and our 
field checks show this. None of the cases, which has expanded interpre- 
tation of section 203(b), has arisen because of any complaint by farm- 
ers. In each instance, the matter arose because someone wanted to 
engage in additional for-hire transportation without a certificate. 

It is the farmer and other small businessmen who will be particu- 
larly victimized by deregulation. Regulations will always protect the 
public against any possible abuses and the public will benefit from 
better service and lower rates if all for-hire transportation is subject 
to the same rules. If farmers or any segment of our population needs 
protection, they can get it the same way—through the regulation of 
transportation including most of that which is now exempt. As a mat- 
ter of fact, the farmers demanded and received this protection when 
railroads, the then existing form of transportation, were first regulated ; 
they continued to receive it before the advent of the truck and there is 
no reason why they can’t continue to get it now. 

I think the time has come when we should stop talking about a 
railroad problem or a motor carrier problem or a water carrier prob- 
lem. There is no such thing, strictly speaking. At the present mo- 
ment, there is a public transpdrtation problem. Regulated carriers 
should join forces not only in recognizing it but in doing something 
about it. The fact that all common carriers, in view of these conditions, 
cannot cooperate on these common problems, is uncommon indeed, They 
will have an opportunity to do so in the next session of Congress. 

In this instance, in working together for their own salvation, they 
would be making a public contribution. They should work together even 
more in trying to give the public a coordinated, integrated, adequate 
and satisfactory service. The demands of the public should be met in 
every respect so that there cannot be any justifiable complaints about the 
inadequacies of the public transportation system. 


Hoover Task Force Recommendations 
H. R. 6114, H. R. 6115 and S. 2541 


I now come to the second category of proposed legislation which 
would greatly affect the Commission in the discharge of its duties. This 
legislation, H. R. 6114, 6115 and S. 2541, proposed important changes in 
the present simple procedural machinery of the Commission and is 
offered by its proponents as necessary to ‘‘improve’’ administrative pro- 
cedure across the board. It grew out of the report of the Hoover Com- 
mission’s Task Force on Legal Services and Procedure. I wish to em- 
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phasize that the proposed legislation, which will be reintroduced in the 
next session in some form, is based on Task Force proposals and that 
the Hoover Commission itself was more than cool to a number of Task 
Force recommendations. 

When the Task Force recommendations were reviewed by the 
Hoover Commission itself, only 3 of the 12 members of the Commission 
endorsed all of them. A majority of the Hoover Commission, including 
Ex-President Hoover, Attorney General Brownell, and other dis- 
tinguished gentlemen, labeled many of the Task Force proposals as too 
formalistic, impractical and so on. I once termed the proposed changes 
in administrative procedure as an oblique assault upon the independence 
of the I. C. C. I am still of that view. 

Of course, the I. C. C. was not a particular target. In their zeal 
for uniformity, the reformers threw all the agencies into one pot regard- 
less of their functions, scope or nature. We are primarily interested 
here, of course, with how this. straight jacket of procedure will affect 
you who are concerned with the regulation of transportation. 

Unhappily, the rejected Task Force proposals are not merely 
gathering dust. Through adroit maneuvering, the Task Force groups 
succeeded in getting many of them sponsored by the American Bar As- 
sociation. It would take considerable time to go into all these proposed 
changes but, with your forbearance, I will touch upon a few of them. 
They will serve to show you how they would create unwarranted and 
oppressive complexities, expense and delay for every party who comes to 
the Commission for relief. 

For one thing, it is proposed that Congress transfer to the courts 
judicial functions such as the award of reparations and the issuance of 
cease and desist orders. I know you are aware of the practical effect of 
transferring jurisdiction over complaints seeking reparations to the 
courts. These matters involve many complex and technical questions 
which require experience, a non-sectional approach, and facilities for 
handling, so that there will be uniform results for all of the shippers of 
this country and not as many different opinions as there are judges in 
the district courts. During World War II, Congress avoided this 
eventuality by providing that OPA price and rent orders could be re- 
viewed only by a single Emergency Court of Appeals. 

I do not have to tell this audience what inconsistent decisions on 
rates would do to the rate relationships and the rate structure. Think 
of the confusion, discrimination and preferences which would result. 

The Task Force obviously doesn’t realize that reparation cases be- 
fore the I. C. C. are not merely adjudications of private rights between 
individuals; that they involve something more. They are tied up with 
the public interest, competitively balanced rates for localities and rates 
for the future. You have to be close to the problem to realize all these 
things, but apparently this Task Force was too involved in an atmos- 
phere of theory and doctrine to make the necessary inquiry which other 
study groups have made. 
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Hearing Examiners 


Another recommendation of the Task Force and the American Bar 
Association would place the appointment and assignment of hearing ex- 
aminers subject to a separate authority. Now, we’ve got some very fine 
examiners in our ageney; by and large they are men of outstanding 
integrity, highly trained and competent. What this legislation would 
do is throw all the examiners into a pool and somebody on the outside 
would decide who would be assigned to hear a matter before any agency. 
This might be all right where simple issues of fact are involved. But in 
eases which come before the Commission, years of experience are required 
to be able to handle a matter. Wouldn’t it be fantastic if a man who had 
never had experience in transportation were thrown into a divisions 
ease, a class-rate case, a grain case, or a railroad reorganization case? 
Hopeless disorder and delay would result. While I assume that anyone 
in his right mind would assign examiners on a continuing basis to a 
particular agency, the I. C. C., with responsibility for administering the 
Interstate Commerce Act, should not be dependent upon the good pur- 
pose and understanding of someone else. 

Another proposal from the same source would limit the Commission 
in its review of examiner’s findings of fact to determining whether such 
findings are clearly erroneous. In other words, the Commission could 
not substitute its evaluation of the evidence in an important rate or 
reorganization case so long as the examiner’s findings were supported 
by some evidence. This would divide responsibility for administration 
of the act between the Commission and 120 hearing officers. It would 
make impossible uniform and non-discriminatory application of the act. 


Proposal to Judicialize Administrative Process 


I shall mention only one more product of this school of thought 
which seeks to ‘‘judicialize the administrative process.’ As you know, 
under the rule of exhaustion of administrative remedies, which was de- 
veloped by the Federal courts themselves, parties to an administrative 
proceeding must exhaust their remedies before the agency before they 
can go to court—even to challenge the agency’s jurisdiction. It is now 
proposed to impower courts, upon a showing of irreparable damage, to 
enjoin at any stage of an agency proceeding proposed agency action 
clearly outside of the agency’s authority. 

Now it’s an appealing idea that parties should be spared the incon- 
venience and expense of participating in an administrative proceeding 
which results in illegal action. Nevertheless, I assure you that this 
proposal, if enacted, will result in a flood of intermediate suits intended 
only for purposes of delay. By the time a conscientious judge has 
studied the claim that the agency is without jurisdiction in the matter. 
and by the time appeals have been taken, the proceeding will have been 
delayed for months and a party unable to stand the expense would have 
to give up. Yet this proposal is put forward without a shred of proof 
of any necessity for it and with supreme indifference for the effect it 
would have on parties who now have the benefit of relatively simple 
procedures and complete due process. 
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You may ask how can responsible men sponsor proposals which can 
create only even greater delays and a welter of litigation in an already 


jar over-burdened administrative process. I assume that the supporters of 
air such ideas are sincere men. But I must also assume that they know not 
me what they do. Any why do I say this? The Administrative Procedure 
ng Act resulted from the Final Report of the Attorney General’s Committee 
uld on Administrative Procedure in 1941. But that Committee didn’t write 
ide a line until it had devoted a year to a detailed study of the procedures 
cy. of 23 Federal Agencies. The recommendations of the Task Force and 
m of the American Bar Association are not based upon any such studies. 
red Moreover, they were evolved by studiously ignoring the views of the 
ad Association of American Railroads and of the Association of I. C. C. 
ns Practitioners which reflected years of experience with I. C. C. procedures. 
se ? Indeed, these gentlemen have blithely ignored the cogent opposing views 
one of Attorney General Brownell and of everyone else who understands 
as the practical realities of the regulatory process. 
bil House Resolution 462 
jon The group which is pushing this legislation is a pretty determined, 
ach persevering lot. They have succeeded in capitalizing, without warrant, 
uld on the revered name of Hoover in an effort to give their plans respect- 
or ability. This same group, incidentally, in order to clear the way for the 
ted coming legislation, went before the House Rules Committee with a 
jon resolution this past year to set up a Committee for Administrative Pro- 
uld cedure. This resolution would fragmentize jurisdietion of the various 
act. committees of the Congress and place within a separate committee the 


power to hear, study and recommend legislation which concerns the so- 


called improvement of administrative procedure. This proposal was 
ght opposed by the I. C. C. practitioners and other responsible members of 
a the Bar, and the Rules Committee killed it. It will probably be re- 
ies newed next year. 
i Proposed Administrative Code 
e 
sin If the proposed administrative code is enacted, you and other parties 
, to will have to bear the burden of expense, delay and incessant litigation, 
tion as well as the loss of the single and undivided responsibility of the 
I. C. C. which you now enjoy. I cannot even begin to visualize the 
20n- volume of litigation which would result from the proposed administrative 
ling eode and the consequent confusion and disruption which would arise. 
this The proposed division of responsibility might make it easier for the 
ded Commission but that is not, and should not be, a proper test of the 
has position or attitude of the Commission. If, as a consequence, the ad- 
ter. ministration of the act became ineffectual, only men who are looking for 
een a job rather than those who want to do a job could be induced to accept 
lave service with the Commission. 





I have given you a brief description of the problems which face 
common carriers. It is our duty as responsible public servants to point 
up the facts. It is your duty as parties in interest, and as citizens and 
taxpayers, to inquire further and, if convinced, to act. 


The Duty of a Common Carrier to Handle 
Strike-Bound Goods 


Pau. 8. KatcHer * 


A common carrier is under a general, well-recognized duty to re- 
ceive goods for shipment.! A line-haul carrier is not obliged, however, 
to pick-up goods at a shipper’s plant or deliver them to the consignee 
unless it specifically ‘‘holds itself out’’ to perform these terminal 
services.?, But often, a carrier which has agreed to pick up and deliver 
cannot do so because its employees refuse to cross picket lines at the 
struck plant of a shipper or consignee. In such cases, the stranded 
shipper, alleging that the carrier has failed to perform its common law 
and statutory duties, may seek damages against the carrier in the courts.® 
Although the ICC, and most courts, have held that a carrier’s only duty 
is to use reasonable efforts to service a struck plant,* other courts, ignor- 


* Member of the New York Bar. , ‘ 

Editor's Note: Mr. Katcher is with the law firm of Bernstein, Margolin & Balin, 
New Hyde Park, N. Y. 

1 Interstate Commerce Act 24 Stat. 380 (1887), as amended, 49 USC § 1(4) (1946) 
(rail carriers); 49 Stat. 558 (1935), as amended, 49 USC § 316(b),(d) (1946) (motor 
carriers). The obligations thrust upon common carriers apply equally to interstate 
and intrastate shipments. The duty imposed by § 1(4) of the Interstate Commerce 
Act is merely declaratory of the common law rule. Lucking v. Detroit & C. Naviga- 
tion Co., 273 F. 577, 583 (1921). 3 : ‘ ‘ a 

2 The railroads are free to give or withhold pick-up and delivery service within 
terminal areas, or on ‘spur tracks owned by an industry. Pick-Up & Delivery- 
Official Territory 218 ICC 441, 443. However, when the line-haul rate covers delivery 
according to the filed tariff or pickup and delivery is included, this service becomes 
a part of the service which the carrier is under a duty to perform. United States v. 
American Tin Plate Co., 301 U. S. 402, 409 (1937); Thompson v. United States, 321 
U. S. 19, 24 (1944). The same principle applies to motor common carriers. Sun 
Insurance Office Limited of London v. Be-Mac Transportation Co., Inc., 132 F. 2d 
535, 537 (1942). 

824 Stat. 380 (1887), as amended, 49 USC § 9. “Any person . . . damaged by 





any common carrier . . . may either make complaint to the Commission . . . or 
bring suit . . . for the recovery of damages .. . in any district court of the United 
States...” 


4“A common carrier's duty is not absolute, but is subject to reasonable limita- 
tions and conditions. It may refuse to receive property for shipment if transporta- 
tion . . . has become impracticable or impossible because of circumstances beyond 
its control as, for example, a strike, the strike not being caused or induced by the 
carrier.” Montgomery Ward v. Consolidated Freightways, Inc., 42 MCC 225, 231, 
(1943); Montgomery Ward v. Chicago, M., St. P. & Pac. R. R., 268 ICC 257 (1947). 
Montgomery Ward v. Santa Fe Trail Transportation Co., 42 MCC 212 (1943) 
(Injunction granted requiring rail carrier to service strike-bound shipper because 
there was no showing of reasonable diligence). 

Southern Motor Lines v. Hoover Truck Co., 34 F. Supp. 390 (1940) (carrier ex- 
cused from crossing picket line at shipper’s plant); Missouri Pac. Ry. Co. v. United 
Brick & Clay Union, 238 S. W. 2d. 945 (Sup. Ct. of Ark., 1951). (“It is at least ques- 
tionable that a railroad is required to provide service when impeded by a strike be- 
yond its control.”) Other decisions which held against the carrier can be ration- 
alized as adopting the reasonableness test. Pacific Gamble v. Minn. Ry., 105 F. Supp. 
794 (1952); Pacific Gamble v. Minn. Ry., 83 F. Supp. 860. (1949); Consolidated 
Freight Lines, 94 P2d 484 (1939). 
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ing the reasonableness rule, have imposed a strict and unconditional 
obligation upon the carriers.5 Under the strict rule, the carrier is not 
excused from its duties or liability regardless of its efforts to serve the 
shipper during the strike. 

The strict rule places a carrier in a curious dilemma. Where the col- 
lective bargaining contract covering its employees contains a struck 
work clause, that is, a clause granting the employees the right to refuse 
to cross picket lines, the carrier cannot require the employees to cross 
the lines set up at a strike bound plant. Moreover, in most cases, the 
carrier cannot obtain injunctive relief against the picketing at the 
strike bound plant.? Thus, while powerless to provide service to a 
strikebound shipper, the carrier may be held strictly liable in damages 
for its failure to do so. 

The dilemma confronting the carriers under the strict rule is 
highlighted by the decision of Judge Fee in Montgomery Ward v. The 
Northern Pacific Terminal Co. In 1940, Ward’s warehouse union, a 
Teamster’s Union affiliate, called a strike at Ward’s mail order house in 
Portland, Oregon. Ward employees who attempted to cross the result- 
ing picket lines were threatened with, and in some cases actually suffered 
physical injury. Various line-haul motor and line-haul rail common 
carriers which had contracted to carry on terminal services at Wards 
were unable to do so. Each line-haul rail carrier, and most line-haul 
motor carriers had arrangements with local trucking companies to per- 
form the terminal services. Some line-haul motor carriers performed 
the terminal services directly. The rail carriers, in addition, had ar- 
rangements with a terminal switching company to perform all the switch- 
ing service for Ward. In all cases, the line-haul carriers received in their 
tariff the rate for such pick-up and delivery service. When the em- 
ployees of the local truckers and terminal switching company refused to 
cross the picket lines around Ward, Ward demanded that the line-haul 
carriers perform the services. In some instances, the line-haul carriers 
ordered their own employees to cross the lines, but they too refused. All 
the motor carrier employees refused in accordance with a ‘‘struck-work’’ 
clause. The motor carrier employees also threatened sympathetic strikes 
and picketing of the carriers if attempts were made to serve Ward, or if 
the carriers discharged any of their employees who refused to cross the 
line. For a year and a half, Ward was practically isolated from trans- 
portation facilities. Ward’s request for an ICC order compelling the car- 
riers was refused by the Commission on the ground that it was unreason- 





5 Montgomery Ward v. Northern Pac. Terminal Co., 32 LRRM 2386, 2394 
(1953) (“Justification . . . confined to acts of God or of the enemies . . .”); Chicago 
B. & Q. Ry. Co. v. Burlington C. R. & N. Ry. Co., 34 F 481 (1888) ; Burlington 
Transportation Co. v. Hathaway, 234 lowa 135, 12 N.W.2d 167 (1943) (“The failure 
to carry out... duty . . . not excused by showing that its — py refused to 
obey ... orders.’ *: Driver’s Union v. American Tobacco Co., 32 LRRM 2259 (1953) 
. _ employees of a common carrier do not have the lawful right to withhold their 
services .. .” 

6 See notes 11-22 infra and accompanying text. 

7 See notes 23-31 infra and accompanying text. 

8 See note 5 supra. 
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able to expect the carriers to perform terminal services under the cir- 
cumstances. Ward then instituted a damage suit against the carriers 
in the federal district court. 

In holding the carriers fully liable for Ward’s losses due to the 
failure of terminal services, Judge Fee asserted that where a common 
carrier holds itself out to perform terminal services, its common law 
duty is absolute, that this duty has not been changed by statute, and 
that reasonable diligence by the carrier will not absolve it from liability. 
Although the carriers had a tariff filed with the ICC which purported 
to excuse them from performing terminal services where such service was 
made ‘‘impossible’’ or ‘‘impracticable’’ by riots or strikes,° Judge Fee 
declared that the tariff could not be an effective measure of their duty. 
Judge Fee rests his holding on the theory that under the common law, 
carriers were under an absolute obligation to receive, carry and deliver 
all goods tendered for shipment. Performance of this absolute duty 
could only be excused by an act of God or an act of the public enemy. 
Finding that an act of a labor leader was neither, Judge Fee concluded 
that the strike would not excuse the carriers from their duties. 

The strict rule set forth by Judge Fee is unrealistic. A carrier 
should not be held to a strict duty because it cannot compel compliance 
by its employees. Compliance cannot be compelled because a carrier 
eannot (1) discharge employees who refuse to cross picket lines, nor (2) 
obtain injunctions requiring its employees to cross picket lines nor (3) 
enjoin the picketing. 


I. DiscHaree or Carripr’s EMPLOYEES 
Employees Protected By Struck-Work Clause 


Most terminal services are performed by motor carriers acting 
either under a direct contract with the shipper, or as agent of a carrier. 
The collective bargaining contracts between most of these motor carriers 
and the Teamsters’ Union contain a standard ‘‘struck-work’’ clause 
which provides that motor carrier employees shall not be required to 
cross picket lines or handle ‘‘struck-work.’’ Although some state courts 
have held the clause void as an unlawful interference with a common 
earrier’s duty to provide service," the clause is generally recognized as 
a valid union objective. The Supreme Court has stated that a Union 
could preserve to its members the right to refuse to cross picket lines by 
obtaining a contractual provision to that effect.12 The mere existence of 





® Montgomery Ward v. Consolidated Freightways, Inc., 42 MCC 225 (1943). 

10 A standard “Impracticable Operation” clause found in the tariffs filed by the 
motor carriers with the ICC reads: “Nothing in this tariff shall be construed as 
making it binding on a carrier to pick-up and deliver . . . at locations from, and/or 
at which it is impracticable . . . because of riots or strikes.” 

11 Drivers Union v. American Tobacco Co., 32 LRRM 2259 (1953); Dickson v. 
North East Freight Lines, 22 LRRM 2533 (1948) (struck work clause unlawful as a 
violation of Texas anti-trust law). 
12N. L. R. B. v. Rockaway News Supply Co., 345 U. S. 71 (1953). 
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such clause in a collective bargaining contract (between a Union and a 
carrier) has been held not to be a conspiracy in restraint of trade under 
the Sherman Act.4* Moreover, the NLRB and the courts have held that 
the clause does not violate the secondary boycott provisions of the Taft- 
Hartley Act.4* And it would seem to follow that the discharge of a 
motor carrier employee covered by a ‘‘struck-work’’ clause for refusing 
to serve a struck plant, would constitute an employer unfair labor 
by an employer. In addition, any interference in an employee’s rights 
under the clause would leave the carrier open to suit by the union for 
breach of contract. 


Employees Not Protected By Struck-Work Clause 


A carrier whose employees are not protected by such a clause is not 
in any better position, practically speaking. For not even in the cases 
where there is no struck-work clause would it seem that a carrier could 
compel its employees to serve a struck plant. For in the absence of a 
struck-work clause, motor carrier employees have the protection of the 
LMRA.'* Where there is no contract provision covering the situation, 
the Proviso to Section 8 (b) (4) of the Taft-Hartley Act would seem to 


13 Mier Furniture Co. v. Gibbons, 113 F. Supp. 409 (1953). (Shipper denied 
injunction requiring carriers to provide service). Some state court decisions recite 
a contrary doctrine. Turner v. Zanes, 206 S.W. 2d 144 (Tex. Civ. App. 1947) 
(union’s activities inducing carriers employees not to cross a picket line are a con- 
spiracy in restraint of trade in spite of a struck-work clause); Dickson v. North 
East Freight lines, 22 LRRM 2533 (1948) (struck-work clause is a violation of Texas 
anti-trust law); Best Motor Lines v. Int'l Brotherhood, 237 S.W.2d 589 (1951) 
(threat by union to call carrier’s employees out on strike unless carrier respects 
picket line in accordance with struck-work clause is a conspiracy in restraint of 
trade if carrier acquiesces). 

Texas has handled the problem of struck-work clauses by applying the Texas 
anti-trust statutes. Twelve states have passed similar statutes to cope with the 
situation. 16 ICC Practitioners’ Journal 813, 834. 

14Section 8(b)(4)(A) of the LMRA makes it an unfair labor practice for a 
union or its agents “to engage in, or to induce, or encourage the employees of any 





employer to engage in . . . a concerted refusal ...to... handle... any goods 
. where an object thereof is forcing or requiring any . . . person to cease... 
transporting or . . . to cease doing business with any other person.” 49 Stat. 452 


(1935), as amended, ‘61 Stat. 140(1947), 29 U. S. C. § 158(b) (4). 

Conway’s Express 87 NLRB No. 130 aff'd 2d Cir. 29 LRRM 2617(1952) (An 
employer’s consent to include a “hot cargo” clause in a collective bargaining con- 
tract does not amount to a union’s forcing or requiring an employer to cease doing 
business with any person under Section 8(b)(4)(A)). 

It has also been held that it is not a violation of Section 8(b)(4)(A) for a car- 
rier to cause its ah to exercise their contractual right to refuse to handle 
oe goods. N. L. R. B. v. Teamsters Local 135 (Pitts. Plate Glass Co.) 105 

R. B. No. 120 (June 30, 1953); Madden v. Local 442, Int'l. Brotherhood of 
Fiatieesn Chauffers, Warehouseman & Helpers of America, 114 F. Supp. 932. (1953). 

15 A labor union may sue in behalf of employees it represents for a violation of 
a contract between the union and an employer. 61 Stat. 156 (1947) 29 USC § 185(a) 
(Supp. 1952). 

16 “Employees shall have the right to . . . assist labor organizations . . . and to 
engage in other concerted activities for the purpose of . . . mutual aid and pro- 
ag Naas 452 (1935), as amended, 61 Stat. 140 (1947), 29 U. S.C. § 157 

upp. : 
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govern. The proviso states: ‘‘That nothing . . . shall be construed to 
make unlawful a refusal by any person to enter upon the premises of an 
employer (other than his own employer) ...’"*7 Although the Proviso 
is part of the union unfair labor practice section of the LMRA, it would 
appear that the Congressional intent was to protect such activity. 

Since rail carriers are not subject to the LMRA,"* they might be 
able to discharge those employees who refused to cross the line. The 
motor carriers also may discharge their employees for refusing to cross a 
picket line during working hours in violation of a ‘‘no strike’’ clause in 
a collective bargaining contract or for refusing to cross a picket line in 
violation of a contract provision prohibiting such refusal.1® But the 
power to discharge is not the power to give service. Widespread dis- 
charges might cripple the carriers’ operations, or result in a general 
strike of all their employees. 


II. Insunetion Aaatnst CARRIER’s EMPLOYEES 


Injunctive relief also offers a doubtful solution to the carriers. The 
Norris-LaGuardia Act prevents a carrier from obtaining federal court 
injunctions requiring its employees to serve a struck shipper. The Act 
prohibits federal court injunctions in cases involving or growing out of 
labor disputes, except in limited situations.2° To obtain a state court 
injunction, a motor carrier must satisfy the requirements of state anti- 
injunction statutes. A motor carrier may also be unable to obtain any 
state court assistance if the employee activity is considered governed by 
the Taft-Hartley Act.24 Although rail carriers are not subject to the 
Taft-Hartley Act, they have been held to come under the restrictions 
of the Norris-LaGuardia Act.” 


III. Ingunction AGaAinst PICKETING EMPLOYEES 


The carriers are also prevented from dissolving the picket line estab- 
lished at the strike-bound plant. The Norris-LaGuardia Act and its 
state counterparts effectively prevent federal court injunctions against 
peaceful picketing when a labor dispute is present.”* A ‘‘labor dispute”’ 
under the Act includes ‘‘any controversy . . . regardless of whether or 
not the disputants stand in the proximate relation of employer and 


(s 17 7 =. 452 (1935), as amended, 61 Stat. 140 (1947), 29 U. S. C. § 158(b)(4) 
upp. 

18 The definitions of ‘ ‘employer” and “employee” in the LMRA explicitly exclude 
persons subject to the Railway Labor Act. 49 Stat. 450 (1935), 61 Stat. 137 (1947), 
29 U. S. C. § 152 (Supp. 1952). 

19 NLRB v. Rockaway News Supply o. 345 U.S. 71 (1953). 

20 47 Stat.-71 (1932), 29 U. S. CPs 07 (1946) (unlawful acts have been threat- 
ened and will be committed unless eh AA substantial and irreparable injury, no 
adequate remedy at law, and public officers are unable or unwilling to furnish ade- 
quate protection). 

21 The Supreme Court has held that Section 8(b)(4) of the LMRA prohibits 
union unfair labor practices and precludes state court interference. Garner v. 
Teamsters, C. & H. Union 346 U. S. 445 (1953). 

22 Toledo P. & W. R. R. v. B’hood of R. R. Trainmen 321 U. S. 50 (1943). 

23 3 Labor Law Journal 13, 28. 
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employee.’’** Since the courts have interpreted the term ‘‘labor dis- 
pute’’ very broadly, the carriers have little standing to argue that they 
are non-disputants.”5 

To enjoin the picketing, the carrier would have to show that the 
picketing was unlawful.** Thus, violent picketing and pickets tres- 
passing on a carrier’s property have been enjoined by both state and 
federal courts.27 Some state courts, not bound by anti-injunction 
statutes, have even enjoined peaceful picketing at a strike-bound plant 
on the theory that the picketing was unlawful because it interfered 
with the performance of a carrier’s legal duties.2* Arguably, picketing 
which interferes with a carrier’s duties might be considered unlawful 
and enjoinable even in the presence of an anti-injunction statute. But 
peaceful picketing of a shipper or consignee which only incidentally 
interferes with a carrier’s duties would not seem to be the type of law- 
lessness contemplated by the anti-injunction statute.2® Allowing injune- 
tions against otherwise legal picketing merely because the legal duties 
of a carrier or public utility have been interfered with would open a 
fertile field to employers seeking to avoid the limitations of the Norris- 
LaGuardia Act. Moreover, the Supreme Court has held that common 
carriers are not exempt from the limitations of the Norris-LaGuardia 
Act.*° In addition, the prohibition of otherwise lawful picketing would 
be open to serious constitutional challenge.** Finally, peaceful picketing 
does not prevent the carrier from operating: it is the position of the 
earrier’s employees which does. Even if the pickets were totally absent, 
the carrier’s employees might decline to handle the ‘‘struck’’ or ‘‘un- 
fair’’ work; and any attempt to require its employees to serve a strike- 


24 47 Stat. 73 (1932), 29 U. S. C. § 113 (1946). 

25 New Negro Alliance v. Sanitary Grocery Co., 303 U. S. 552 (1938). 

26 See note 20 supra. 

27 General Elec. Co. v. Gojack, 68 F. Supp. 686 (1946); Smotherman v. United 
States, 186 F2d 676 (1950); Millmen v. Miss. Kan.-Tex. R. R. Co., 253 S.W.2d 450 
(Tex. Civ. App. 1952). 

28 Northwestern Pac. Ry. v. Lumber, Sawmill Wrks’ Union, 189 P.2d 277 
(Sup. Ct. of Cal., 1948); Turner v. Zanes, 206 S.W.2d 144 (Tex. Civ. App. 1947). 

29 Schivera v. Long Island Lighting Co., 296 N. Y. 26, 31-32, (1946) (lighting 
company denied injunction against peaceful picketing which interfered with its 
statutory duties. “It makes no difference who is the plaintiff. There is no jurisdic- 
tion to issue an injunction on anyone's application. Such are the plain words of the 
statute, and the obvious intent makes it even plainer. The whole purpose of the 
‘anti-injunction’ statute would be neatly and effectively thwarted if such an injunc- 
tion were available to an outsider injured or annoyed by the peaceful and lawful 
picketing. Such a third party can always be found by a disputant who wishes to 
enjoin his adversary . 

Missouri Pacific Ry. Co. v. United Brick & Clay Union, 238 S.W.2d 945 (Sup. 
Ct. of Ark., 1951) (railroad denied hg omescen ay peaceful picketing which inter- 
fered with its operation. “ the purpose of the picketing is not to prevent the 
carrier from performing its ‘duties; that is merely an incidental result. And that 
result comes about only because the railroads’ own employees ... are refusing to 
cross the picket line. Carried to its logical end the carrier’s argument would out- 
law all picketing, since it could always be shown that some employee of a motor 
carrier, or other public utility had refused to enter the strike bound premises.”) 

30 Trainmen Vv. Toledo, P. & W. R. R., 321 U. S. 50 (1944). 

81 Thornhill v. Alabama, 310 U.S. 88 (1940). 
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bound shipper might embroil the carrier in a labor dispute of its own 
and only add to its difficulties. 


CoNcLUSION 


Labor and transportation legislation has not abrogated the com- 
mon law duty of carriers to provide service.** However, in applying 
the principle of absolute liability to the ‘‘struck-work’’ situation, Judge 
Fee seems to have misapplied the common law. Under the common 
law, once the goods are in its custody, the carrier becomes an insurer: 
it is liable for their injury or loss even in the absence of fault.** Abso- 
lute liability at common law thus extended to goods delivered to the 
earrier’s charge. There was sound reason for this rule: Carriers, by 
the very nature of their service, had a splendid opportunity to collude 
with thieves and it was very difficult to prove their defection.** Though 
the common law duty to receive is not entirely clear, it is questionable 
that the strict standard was meant to apply.** The American rule 
seems to be that a common carrier is justified in refusing goods offered 
for transportation if it has reasonable grounds for doing so.** Nor, as 
the American common law has developed to the present day, is a com- 
mon carrier an insurer of prompt transportation. Thus, the weight of 
authority is that a strike on the line of the carrier,®” or a connecting 


8224 Stat. 387 (1887), as amended, 49 U. S. C. $ 22 (1946): “nothing in this 
chapter . . . shall in any way abridge or alter the remedies now existing at common 
law or by statute, but the provisions of this chapter are in saeer to such remedies 

Motor Carrier Act, 49 Stat. 560, as amended, 49 U. S. C. $ 316(j) (1946): 
“Nothing in this section shall be held to extinguish any remedy or right of action 
ne epee herewith”; see also Penn. Ry. v. Puritan Coal Co., 237 U. S. 121 

33 | Moore, Carriers, p. 131. 

34 “When goods are delivered to a carrier they are usually no longer under the 
eye of the owner. . . . If they should be lost .. . or stolen . . . by thieves i in collusion 
with them, the owner would be unable to prove (the) causes of loss.” Riley v. 
Horne, 130 English Reports 1044 (1882). 

35 “It has long been settled in England, that a common carrier is responsible for 
all losses, except such as are occasioned (to speak in the quaint language of the com- 
mon law) ‘by the act of God or the King’s enemies’ 

But the strict rule . . . is applicable to common carriers only after they have 
received the goods for transportation . . . In cases like - present, for delay in 
receiving and carrying the goods, the carrier is not an insure 

Pitts. Cinn. & St. L. Ry. v. Hollowell, 65 Indiana 188; 193-194 (1879). See also 
Caroline v. Northeastern Ry. Co., 14 Rich. S. C. 181 (1867). 

36 “For damages caused by mere delay a carrier is responsible only when it fails 
to exercise reasonable diligence and care . . . With greater reason the liability of a 
carrier is not that of insurer where the merchandise, though tendered to, has not 
been received by it.” Warren v. ip Terminal, 116 A 411, 412 (1922); see also 
Galveston Ry. v. Karrer, 109 S. 440 (Tex. Civ. App. 1908) ; saneye Bailments 
Sec. 508; Miller Engineering Co. v. Tecties Ry. Co., 144 La. 786, 81 So. 314 (1919). 
Gage v. Arkansas Cent. R. R., 160 Ark. 402, 254 S. W. 665 (1923). 

87 Pitts. Ry. Co. v. Holiowell note supra 35; Galveston Ry. v. Karrer, note 
supra 36; Warren v. Portland Terminal, note supra 36; also Murphy Hardware v. 
So. Ry. 150 N. C. 703, 64 S.E. 873 (1909). 
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earrier,** will excuse the carrier from its common law duty of receiv- 
ing,®* and for delay in transporting,* goods provided that the carrier 
was reasonably diligent in attempting to provide service. This is 
especially true where the strikers were violent and where the carrier’s 
employees are subject to threats of bodily harm.*t There seems to be 
no reason why this standard should not apply where the strike is at a 
terminal plant. On the contrary, the reasonableness test is even fairer 
here. 





38 Gage v. Arkansas Cent. Ry. note supra 36; Sexton v. Grand Trunk 260 III. 
App. 448 (1931). 

89 See cases cited in note 36. 

40“ there is no absolute duty . . . to deliver goods entrusted it within what, 
under ordinary circumstances, would be a reasonable time. Not only storms and 
floods and other natural causes may excuse delay, but the conduct of men may also 
do so.” Geismer v. L. S. & M.S. R. R. Co, 102 N.Y. 563, 570 (1886); see also Empire 
Trans. v. Phil. Co., 77 F 919 (1896); 1 Moore, Carriers pp. 26-28. Contra: Black- 
stock v. N. Y. & Erie R. R. Co., 20 N. Y. A. 48 (1859). 

41 Galveston Ry. v. Karrer, note 36 supra; Empire Trans. v. Phil. Co., note 40 
supra; Geismer v. L. S. & M. S. R. R. Co., note 40 supra. 








Common Carrier’s Duty to Serve 
Strike-Bound Plants 


By KENNETH U. Fuioop * 





Introduction 


In Atlanta recently, a company’s employees went out on strike. 
The company, which we shall call Company X, in an effort to continue 
serving its customers, hired non-union workers. In the meantime, the 
striking employees formed a picket line at the plant. The common car- 
riers who normally served Company X refused to pick up or deliver 
freight; the reason given was that their employees were unwilling to 
cross the picket line. 

Because of the inability to have shipments moved in or out of the 
plant, the company was unable to continue operations effectively. As a 
result, the sales of the strike-bound company declined tremendously. 
What recourse, if any, does this company have against the common 
carriers who refused to continue serving the plant? In attempting to 
answer this question adequately, the subject is divided into four parts: 
Legal history of this problem, Recent cases, Findings, and Remedies. 


Legal History—Duty to Serve 
Common Law 


At common law a carrier was obligated to accept and transport all 
commodities which it held itself out to transport and to serve all persons 
without unreasonable advantage to any. The carrier was excused from 
this duty only in the event of an act of God or interference by enemies 
of the king. Even overwhelming forces which the carrier could not 
resist did not excuse this duty to serve.? In justification of this rule of 
law, it has been said: 


No one is bound to invest himself with these duties and obligations 
to the public—but if he accepts this franchise from the government, 
which places him in a status monopolistic in character—he must 
accept the correlative obligations of being the insurer of the goods 
and of serving all people so far as his engagement extends.* 


Since the passage of the Act to Regulate Commerce, 1887, the 
courts have deviated from the strict view of absolute liability. The 
Supreme Court in 1915 stated that the carrier’s liability is not absolute.* 





* Mr. Flood is Assistant Professor of Transportation, Georgia State College of 
Business Administration. 
1 Niagara v. Cordes, 21 Howard 2, 62 L. Ed. 41 (1858). 
2See Montgomery Ward and Company v. Northern Pac. Terminal Co., 128 F. 
nea 128 F. Supp. 520 (1953). 
2 


4 Pennsylvania Railroad Co. v. Puritan Coal Co., 237 U. S. 121 (1915). See 
also Houston and Texas Central Railroad Company v. Mayes. 201 U. S. 321 (1906). 
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Through the years as the law developed, the carriers were relieved from 
liability for a number of reasons such as an unforeseeable shortage of 
cars,° or a strike on the carrier’s line, provided the carrier did not induce 
or encourage the strike. But, in the few scattered cases up until 1955, 
the courts, as a general rule, insisted that the carriers perform their 
common law duty by serving strike bound shippers, implying in a few 
cases that this duty is absolute. 





Interstate Commerce Commission Decisions 
he Exceptions to this general rule that the carriers must serve strike- 
r- bound shippers were several decisions of the Interstate Commerce Com- 4 
er mission. In 1943, in Montgomery Ward and Company v. Consolidated 3 
to Freightways, the Commission stated : 
he A common ecarrier’s duty to receive and transport therefore is not : 
* an absolute one, but is subject to reasonable limitations and condi- 
ly. tions. It may refuse to receive property for shipment if transpor- 
“a tation on its line or the line of a connecting carrier has become im- 
to possible, or impracticable because of circumstances beyond its con- 
ws trol, as, for example, a strike, the strike not being induced or caused 
: by the carrier.” 
This decision was later overruled by a U. S. District Court.® 
Again, in 1947 in Montgomery Ward and Company v. Chicago, 
all M., St. P. and Pacific, the Commission said : 
ons Failure of defendant to furnish complainant pick-up service and 
om transportation for interstate shipments of general merchandise from 
ries Chicago, Illinois to various destinations throughout the United 
not States during a strike of complainant’s employees, for which de- 
. of fendant was not responsible and which prevented it from serving 
complainant’s plant found not to have been in violation of section 1 
= (4) of the Interstate Commerce Act. 5 
ent, ‘ Court Decisions 3 
vst The following are two representative cases which reflect the atti- : 
ods tude of the courts before 1953. In Burlington Transportation Company s 
v. Hathaway,” a suit was brought by certain common carriers against 5 
the a teamsters union to enjoin the latter from requiring employees of the i 
The union to refuse to handle the goods of a wholesale grocery company t 
ite.* which the union was attempting to organize. A picket line had been ' 
thrown around the grocery company and the union employees of the : 
ze of carriers refused to transport freight for the grocery company. The 
substance of the court’s decision is as follows: 
Bh 5 Midland Valley Railway Co. v. Barkley, 276 U. S. 482 (1928). 
6 Gage v. Arkansas Central Railway Co., 254 S. W. 665 (Ark., 1923). 
See 752 MCC 225, 231 (1943). 
906). 8 Montgomery Ward and too v. Northern Pacific Terminal Company, 128 
F. Supp. 475, 128 F. Supp. 520 (1953). 


9268 ICC 257, (1947). 
1012 N. W. 2nd 167 (lowa, 1943). 
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When the plaintiffs obtained their permits to operate as common 
carriers, they undertook the duty to transport the freight which the 
public tendered to them for transportation. The failure to carry 
out this duty to transport would not be excused by showing that 
their employees refused to obey the employers order. 


In Consolidated Freight Lines v. Department of Public Service," 
a strike of laundry workers at a hotel in Spokane resulted in a picket 
line around that hotel. Certain common carrier truck lines which had 
been serving the hotel refused to send their trucks through the picket 
line because the local teamsters’ union threatened to call a strike of the 
carriers’ drivers if they were permitted to go through the picket line. 
The hotel filed a complaint with the Department of Public Service 
against the carriers for the cancellation of their permits as common car- 
riers. This resulted in an order suspending temporarily the permits 
under which the carriers operated. Upon appeal the action of the Com- 
mission was affirmed, the Supreme Court of Washington stating: ‘‘The 
question then arises whether the appellants were excused by reason of 
the law. They being common carriers, it was their duty, under the facts 
and cireumstances of this case, to send their trucks through the picket 
line.’”! 


Recent Cases—1953 to 1956 


Since 1953 there have been several important appellate court cases 
on the subject of ‘‘common carrier’s duty to serve strike bound ship- 
pers.’’ The case having the most striking effect was Montgomery Ward 
Company v. Northern Pacific Terminal Company, where the court stated 
that it was essential that the common law duty be preserved, and held 
that a carrier’s absolute liability for breach of its common law duty is 
not affected by labor disputes, nor is the duty modified by present labor 
policy. In other words, the court stated that proof of violence never 
justifies a carrier in refusing service.4* Although other courts '* about 
this same time came to similar conclusions, the language used was not 
as emphatic or far-reaching as the Montgomery Ward case. 

The common law absolute liability doctrine as restated in the 
Montgomery Ward case, while discouraging any union attempt to use 
the carrier to strengthen its pressure on the struck employer, imposes an 
undue responsibility onto a private enterprise. Although good law in 


1194 P. 2nd. 484 (Wash., 1939). 

12 Citing Chicago, B. and Q. R. Company v. Burlington C. R. and N. Railway 
Company, 34 Fed. 481 (1888); Burgess Brothers Company v. Steward, 184 N. Y. S. 
199 (1920). Other cases in this period supporting the rule are Northwestern Pacific 
Railway Company v. Lumber and Sawmill Workers’ Union, 189 P. 2nd. 277 (Calif., 
1948) and Turner v. Zanes, 206 S. W. 2nd. 144 (Texas, 1947). 

13 Montgomery Ward Company v. Northern Pacific Terminal Company, 128 F. 
Supp. 520 (1954). 

14 General Drivers, Warehbousemen and Helpers, Local Union No. 89 v. Amertcan 
Tobacco WA 264 S. W. 2nd 250 (Ky., 1953); Erie Railroad Company v. Local 
1286, ILA, 117 F. Supp. 157 (1953); Beck and Gregg Hardware Company v. Cook, 


82 S. E. 2nd 4 (Ga., 1954). 
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the past, in recent years there has been a great deal of legislation, both 
Federal and state, which has allowed unions greater freedom in organiz- 
ing and in acting concertedly in achieving their ends. The strike, 
under prescribed circumstances, is recognized as a proper incident of 
concerted activity. 

The absolute liability doctrine places the common carrier in a 
dilemma—if the carrier does not serve, it loses business and becomes 
subject to liability for losses due to its non-performance; if it attempts 
to give service, it must bear the risk of strikes of its own employees. 
In either case, the carrier must take the risk of bankruptcy. 

In view of what has previously been stated about the Montgomery 
Ward case, it is not surprising that the two most recent Federal cases 
(discussed below) have not followed the absolute liability doctrine. The 
first of these two cases, Minneapolis and St. L. Railway Company v. 
Pacific Gamble-Robinson Company, made two major changes in the 
law of the Montgomery Ward case. First, it relied on a provision of 
the Interstate Commerce Act, Section 1 (4), which states that it shall 
be the duty of every common carrier to provide and furnish transporta- 
tion upon reasonable request.1® The court stated : 


As we have said above, a trier of the facts might properly, we think, 
from the surface of the testimony which has been set out have be- 
come convinced, and have found, that the situation here was one in 
which there existed in fact such substantial danger, or reasonable 
probability thereof, to the personal safety of the carrier’s employees 
as would responsibly warrant any switching crew and any super- 
visory personnel of a railroad in refusing to carry out the task, and 
also responsibly warrant any railroad in recognizing and accepting 
this refusal as justifiable employee conduct, without the need, there- 
fore, in such a situation, for any attempted urging or disciplinary 
action, as part of the effort which might perhaps otherwise be owed 
in its public obligation of furnishing carrier service ;17 that the fact 
of the existence of such a substantial danger or the reasonable 
probability thereof in the present situation had been the actual 
basis of the employees’ refusal to perform the switching operations, 
and their refusal had been one of absoluteness and good faith; and 
that in the circumstances it thus could not be said to be, nor was it, 
reasonably possible for the carrier to have furnished the requested 
service. This evaluation of the situation would, as we have indi- 
cated, legally have made Gamble-Robinson’s demand for service an 
unreasonable request under the statute and so have left the Rail- 
non Company without any liability for having failed to furnish 
the cars. 


15215 Fed. 2nd. 126 (1954), 134 F. Supp. 849 (1955). 

16 This section does not apply to motor carriers, but Section 216 (b) which does 
apply, although worded differently, has the same effect. 

17 Here the carrier claimed to have thus evaluated the situation and to have 
refrained from any attempted urging or disciplinary action on this basis. The trial 
court found, however, that this was not in fact the case, in that the carrier’s conduct 
had been controlled by other motives and had rested on another basis. 
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But the trial court here did not feel satisfied, as a matter of judi- 
cial responsibility, to thus boldly accept these surface indications— 
which a jury might possibly have done—as representing the actual 
realities of the situation, without engaging in some penetrating prob- 
ing of the history and the incidents which had been involved. So pro- 
ceeding, the court became convinced, and found, that the Railway Com- 
pany had, from the very start, before any problem of evaluating danger 
had arisen, determined as a matter of policy to avoid any possibility of 
friction with the striking union, by undertaking to furnish Gamble- 
Robinson only with such service as the union was willing to approve; 
that the employees knew of this attitude... . 

The court accordingly affirmed the lower court judgment in favor 
of Gamble-Robinson. 

The second major change concerned the measure of damages. In- 
stead of holding the carrier liable for all losses incurred because of its 
refusal to serve, the court held that the ‘‘useless-act’’ principle as ap- 
plied in the Montgomery Ward case was not applicable, that the railroad 
could be held liable only for the failure to furnish cars ordered, in view 
of the fact that the tariff prescribed that orders must be given for any 
cars desired. The court stated: However futile for practical purposes in 
the present situation, it might perhaps seem to have given such orders, 
they were essential for legal purposes, as a basis of giving rise to carrier 
obligation and shipper right. 

The latest case, Meier and Pohlmann Furniture Company 
v. Gibbons ** has certainly taken the sting out of the Montgomery Ward 
case by denying a shipper recovery. In the Meier case it was alleged 
that the defendant carriers and the defendant unions, having negotiated 
an industry-wide contract with a ‘‘picket line’’ clause,!® had conspired 
to deny service to the plaintiff in violation of the Interstate Commerce 
Act. The shipper also claimed that the refusal of the carriers to per- 
form pickup and delivery service rendered the carriers liable for dam- 
ages. The facts showed that the shipper’s plant was struck in February 
1952, and that thereafter a picket line was established in front of said 
plant; that plaintiff had recruited a new working force and was in opera- 
tion late in the summer of 1952; that the picket line remained and that 
the carriers had refused to furnish pickup and delivery service, except 
in a few isolated instances. The evidence also showed both threats of 
violence and actual violence during the strike. The carriers’ tariffs con- 
tained the ‘‘impracticable operations’’ provision,” and the union con- 
tracts contained the ‘‘picket line’’ clause. The court distinguished this 
case on the grounds, among others, that the defendant carriers did make 
some effort to compel their employees to cross the picket line, that there 


18 113 F. Supp. 409 (1955), 233 Fed. 2d. 296 (1956). 

19 “It shall not be a violation of this agreement, nor shall the employees covered 
hereunder be subject to discharge for refusal to cross a picket line and perform work 
in any instance where the picket line has been legally established by the union 
picketing.” 

_  201In substance, it excuses pickup and delivery service in locations where it is 
impracticable, through no fault or neglect of the carrier, to operate vehicles because 
of “strike, picketing or other labor disturbance.” 
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was proven violence, and further, that there was proof that a carrier’s 
discharge of an employee who had refused to cross the line had resulted 
in a strike. The court concluded that in the light of the facts ‘‘the proof 
failed to sustain any charge of wrongdoing for which the defendants are 
liable in damages.’’ 


Findings 


(1). The ‘‘reasonable request’’ rule (Meier and Gamble-Robinson 
eases) rather than the doctrine of absolute duty (Montgomery Ward 
case) seems to reach a more equitable result and is consistent with other 
rulings of the courts and the Interstate Commerce Commission which 
modify the common law with respect to other duties and obligations, 
such as allowing additional exemptions from liability for loss and dam- 
age. Relying on the last two Federal court cases as an indication of 
future court rulings, it seems safe to predict that the absolute duty 
doctrine has been overruled, at least in the Federal courts. 

(2). The provisions in the bills of lading and in carrier tariffs to 
the effect that the carrier does not hold itself out to perform service 
under circumstances which render such service impracticable due to 
strikes or other causes, have not served their intended purpose—that of 
barring any action by a shipper against a carrier for failure to furnish 
service under strike conditions. Although the courts have not held these 
provisions invalid, they seemingly have ignored them, with the exception 
of the Meier case, relying either on the Interstate Commerce Act or 
common law for this authority.”4 

(3). The allegation upon which the theory of liability should be 
based is this: that each defendant failed and refused to receive, trans- 
port and deliver goods in accordance with its duty or holding out to 
perform this service. This has the effect of counteracting certain de- 
fenses of the carriers such as ‘‘labor policy’’ or attempts to invoke the 
primary jurisdiction of the National Labor Relations Board. One such 
example can be found in Overton Company v. IBT,” in which it was 
held that a complaint alleging a conspiracy between certain unions and 
certain-motor carriers to prevent the delivery of goods constituted an 
unfair labor practice which the N. L. R. B. has exclusive jurisdiction 
to determine. The violation of the common carrier’s duty to furnish 
services arose, as the court held, only because of the labor dispute and 
was secondary to the real issue of unfair labor practices affecting 
commerce.?® 

(4). Although the Interstate Commerce Commission and the courts 
have concurrent jurisdiction under the Interstate Commerce Act,” it 
seems that the shipper’s best recourse is to the courts. First of all, an 





21 See Aladdin Industries v. Associated Transport, Tenn. Ct. of App., July 1956 
(C. C. H. Labor Law Report Vol. 30, p. 70, 138). 

22.115 F. Supp. 764 (1953). 

23 See also General Drivers v. American Tobacco Company, 264 S.W. 2d. 250 
(Ky., 1953), reversed 348 U. S. 978, 75 S. Ct. 569 (1954), where a charge that the 
picketing was a secondary boycott was held to be a case of “unfair labor practice.” 
(1956) Meier and Poblmann Furniture Company v. Gibbons, 233 Fed. 2d. 296, 303 
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injunction suit, if successful, would give immediate relief. Also, the 
Interstate Commerce Commission has no authority to award damages 
in eases involving carrier’s duty to serve. Another good reason would 
be the lenient requirement of ‘‘due diligence’’ as reflected in past deci- 
sions of the Interstate Commerce Commission on this issue. 

(5). The trend of recent decisions seems to be to place a higher 
degree of obligation to serve on the railroads than on the common motor 
carriers. There are several reasons to justify this hypothesis: 

(a) The railroads, being subject to the Railway Labor Act, are 
not subject to the Labor Management Relations Act of 1947. One of the 
provisions of the L. M. R. A., Section 8 (b) (4) (D),”* has frequently 
been alleged as a defense,?® and in the Meier case, at least, may have a 
modifying effect on the motor carrier’s duty to serve. This section 
reads: 


. . . nothing contained in this subsection (making secondary boy- 
eotts unfair labor practices) shall be construed to make unlawful 
a refusal by any person to enter upon the premises of any employer 
(other than his own employer) if the employees of such employer 
are engaged in a strike ratified or approved by a representative 
of such employees whom such employer is required to recognize 
under this subchapter. 


The effect of this provision, the carriers allege, prevents them from 
seeking an injunction to enjoin striking when it interferes with the 
performance of their duties. No such provision granting employees 
the right to refuse to cross a picket line is in the Railway Labor Act. 

(b) Another element that may enter into a decision is the fact 
that the motor carrier employees union may be affiliated with the ship- 
per employees union, thus giving the employees of motor carrier more 
justification for refusal to cross the picket line and therefore add weight 
to the carrier’s contention that the request for service was unreasonable. 

(c) An important distinction in railroad cases is that the right- 
of-way or spur track leading into the plant often belongs to the railroad. 
When pickets cross over the right-of-way, they are trespassers on rail- 
road property, and the Norris-La Guardia Act is not applicable.?* 

(6). The ‘‘useless-act’’ principle may not be applied by the courts 
in determining the measure of damages in view of the provision in ¢ar- 
rier tariffs.2° Therefore, it is necessary to make frequent written re- 
quests on the carriers for service, informing them of the amount of 
damages being incurred by their non-performance. 


2561 Stat. 142, 29 USC 158 (b) (4) (D) (Supp. 1952). 

26 See Meier and Poblmann Furniture Company v. Gibbons, 113 F. Supp. 409, 
233 Fed. 2d. 296 (1955) and Minneapolis, St. L. Railway Company v. Paciftc 
Gamble-Robinson Company, 215 Fed. 2d. 126, 137 (1954), 134 F. Supp. 849, (1955). 
pa +} on Cent. R. Co. v. International Brotherhood of Teamsters, 90 F. Supp. 

28“Useless Act” principle ye ye Ward Company v. Northern 
Pacific Terminal Company, 128 F. Supp. 520 (1954); not applied—Pacific Gamble- 





Robinson Company v. Minneapolis and St. Louis Railway Company, 215 F. 2d. 126 
(1954), 134 F. Supp. 849 (1955). 
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Remedies 
Parties deprived of service may proceed in several ways. 


(1). File a complaint with Interstate Commerce Commission or 
the appropriate state administrative agency alleging a failure of the 
carriers to perform this duty and requesting a cease and desist order 
or revocation of their permit to operate. 


(2). File with the NLRB an unfair labor practice charge against 
the union whose members refuse to cross the picket line. If the shipper 
is upheld, application may be made to the appropriate court of appeals 
for enforcement of the NLRB order. 


(3). File suit for mandatory injunction. First, a carrier may seek 
an injunction to compel its employees to cross the picket line.2® Second, 
the shipper may be able to procure an injunction to compel the carrier 
and its employees to furnish service.*® Third, the shipper may also seek 
to enjoin concerted activity by its employees union to encourage and 
persuade secondary employers who are common carriers not to serve 
employerse struck plant.** 


(4). File an action for damages. The courts have held that where 
a carrier has failed to furnish service ordered by a picketed shipper, the 
measure of damages is the loss suffered by the company because of its 
inability to ship commodities which it could and would have shipped 
if the service had been rendered.*? 


29 Erie Railroad v. Local 1286 ILA, 117 F. Supp. 157 (1953); Burlington Trans- 
portation Company v. Hathaway, 12 N. W. 2d. 167 (lowa, 1943). 

30 Aladdin Industries v. Associated Transport, Tenn. Ct. of Appeals, July 1956 
(Reported in C. C. H. Labor Law Reports, Vol. 30-T 70, 138); Beck and Gregg 
Hardware Company v. Cook, 82 S. E. 2d. 4 (Ga., 1954); Contra; General Drivers v. 
American Tobacco Company, 348 U. S. 978 (1955) (NLRB Jurisdiction). 

31 Sebastopol Cooperative Canning v. General Truck Drivers, Superior Court, 
— County, California, 1955 (Reported in C. C. H. Labor Cases, Vol. 29, 69, 





“32 Pacific Gamble-Robinson Company v. Minneapolis and St. L. Railway Com- 
pany, 134 F. Supp. 849 (1955). See also Montgomery Ward Company v. Northern 
Pacific Terminal Company, 128 F. Supp. 520 (1954). 















































Sins in Oral Argument 


By Wusvur La Roz, Jr.* then 

Wri 

More sins are committed in oral argument than in Las Vegas, Reno hart 
and Monte Carlo combined. pays 


These sins, like larceny and murder, should be punished by fine and B case 
imprisonment because they hurt the democratic process, work grave expl 
injury on members of the Commission, and interfere with efficient 
regulation. ship 

There is no part of the field of interstate commerce where so many § that 
sins can be committed in half an hour. And I refer to cardinal sins, time 
not minor sins. that 

Let me list some of the major crimes against humanity: not 

1. Bad Perspective. Rarely does one hear an oral argument that arg 
deals with the high points in a case clearly and effectively. Mr. Justice 
Brandeis once reminded a group of lawyers that every case, no matter whi 
how important, usually hinges on not more than three or four crucial sion 
points. Asked he: ‘‘Why don’t you lawyers stress the few points on in t 
which the case must necessarily hinge, instead of trying to cover the poir 


whole waterfront ?’’ to | 

The average practitioner seems to feel that his success in an argu- othe 
ment is to cover as much ground as possible. The more facts and law An 
he can cram into thirty minutes, the better. The man arguing con- que 


siders himself pretty good if he can crowd 3500 pages of testimony and was 
a hundred exhibits and most of his brief into thirty minutes, but his and 
attempt to do so not only causes the main points to be lost, but it con- 
fuses the bench and makes the commissioners wonder what the case is You 
all about. Dot 
Before making an argument the practitioner should ask himself, tha 
‘*What are the three or four big points on which the outcome of this you 
ease depends, and how can I keep these few points in the foreground nin 
throughout my argument?’’ It may well be that one big point will lacl 
almost control the disposition of the case. For example, it may ap- wit 
pear in a Section 3 case that your client is paying 2.4 mills per ton 
mile for a 400-mile haul, whereas a competitor is paying 1.4 mills for mit 
a 300-mile haul on the same railroad in the same region. This may be voi 
the strongest point in the case, and you should hammer on it so hard lev 


and so frequently that the commissioners will not forget it if they for- are 
get everything else. goi 

The practitioner should remember that he is presenting his argu- bri 
ment to very busy men, men who may have a hundred cases on their ing 


docket, and that it may be impossible for them to absorb and remem- 
ber all of the facts in a complicated case. But if you handle the argu- the 
ment as you should they will not forget that your client is paying 2.4 the 
mills per ton mile while his competitor pays 1.4 for a shorter distance. 








. ae up 
* Attorney-at-Law, former President of the Association of I. C. C. Practitioners poi 
and at present its Treasurer. get 
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Hammer hard on your few main points. Don’t be afraid to repeat 
them. Drive them home with vigor. Hammer on the desk if you must. 
Write on the blackboard ‘‘2.4 mills vs. 1.4 mills’’ and tell them to look 
hard at it. Ask them how Section 3 can be compiled with if your client 
pays 2.4 mills while your competitor pays 1.4 mills. You may lose your 
ease, but if you do the Commission will have to write a report which 
explains why you should pay 2.4 mills while your competitor pays 1.4. 

Don’t spend over thirty seconds on your rival’s point that you 
ship lumber worth $55 while his lumber sells for only $51.50. You know 
that this difference in value cannot be controlling and if you spend 
time on that point you are dwarfing the big point. Your rival’s point 
that your client is a corporation while his client is a partnership should 
not even be mentioned. It is such immaterial points that foul up an 
argument. 

2. Looking Toward the Floor. Recently I heard an argument in 
which, so help me God, the man arguing did not look at the commis- 
sioners once during his entire argument. He was reading painfully, all 
in the same tone, and his eyes never left his paper. His nose stayed 
pointed toward the floor throughout his presentation. The bench began 
to lose interest. Two members of the Commission began to talk to each 
other (probably about an awful report by a Small Business committee). 
Another member started to read something. No commissioner asked any 
questions because nobody was sufficiently interested to ask questions. It 
was a very dull performance. The practitioner was wasting his time 
and wasting the time of the commissioners. 

Reading an argument is a sin. Look the bench straight in the eye. 
You will probably have to use notes, but use them only as reminders. 
Don’t read them. Surely you don’t need to read when you tell them 
that your client pays 2.4 mills and his competitor 1.4 mills. Surely 
you don’t need to read when you ask them what is fair about that. In 
nine cases out of ten an argument that is read is not impressive. It 
lacks punch. It lacks fire. The commissioners carry nothing away 
with them. 

3. The Sin of the Monotone. Here is one of the worst sins com- 
mitted in the argument room. The voice of the speaker sounds like the 
voice of a phonograph. The whole dull argument is the same dead voice 
level. The big points in the case, if the man arguing knows what they 
are, are lost in the dull monotone. The poor commissioners feel like 
going to sleep and they say to themselves: ‘‘We can read all that in his 
brief.’’ How can an oral argument be of any value when those listen- 
ing to it feel that they are wasting their time? 

Raise your voice when you come to the big points. If you feel that 
the tired commissioners are not getting the point, shake your fist at 
them and ask them if they are really getting your big point that your 
client pays 2.4 mills as against 1.4 paid by his competitor. Wake them 
up by saying: ‘‘Is it too much to ask if you really understand this big 
point?’’ Tell them that your argument will be a failure if they do not 
get the point about 2.4 mills versus 1.4 mills. 
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4. Talking Too Long. There is no worse sin in the argument field 
than taking thirty minutes to say what should be said in ten minutes, 
Believe it or not, a ten-minute argument is often far more effective than 
a thirty-minute argument. Mark Twain hated long sermons and doubt- 
ed whether any souls are saved after twenty minutes. I suspect that 
some souls may be lost after twenty minutes. Certain it is that com- 
missioners have a tendency to go to sleep after twenty minutes unless 
the case is a major one. 

It is a sin to talk too long. It is a major sin to argue in such a way 
that the bench becomes restless. There is something seriously wrong 
with your presentation when the bench starts thinking, as it may on 
rare occasions, about the ball game between the Yankees and the 
Dodgers. It is not a sin, as I see it, for the world series score to be 
passed up to the bench during an argument (which once happened) for 
it may help to keep the bench awake to know that the score is 6 to 6 at 
the end of the eighth inning. It is fine to have such human commis- 
sioners as we have. But there is something very wrong with your argu- 
ment if you cannot bring them back from Tony Rizzuto and Campanella 
to the grotesque unfairness of 2.4 mills vs. 1.4 mills. If you are reading 
with your nose pointed toward the floor, and in a monotone, Rizzuto and 
Campanella are apt to prevail over you. 

Sins on the Bench. Not all sins are committed by the practitioners. 
Some sins are committed by the bench. I would list the worst com- 
missioners’ sins as follows: 

1. Belittling Oral Argument. There has been in the past a natural 
but very unfortunate tendency on the part of the Commission to look 
with disfavor upon oral argument. To some extent I suspect that some 
commissioners would rejoice if oral arguments could be dispensed with. 
I call this a natural tendency because the commissioners are terribly 
busy, almost cruelly so to my knowledge, and it is really difficult for 
them to take the time to listen to an argument which too often merely 
repeats in a dull way what is said in the argument portion of a brief. 
But this situation becomes aggravated when the busy commissioner takes 
time out to listen to an inexcusably dull argument read in a monotone 
by a colorless speaker whose nose is pointed toward the floor. 

Nothing is more important than full hearing. The lawyer respon- 
sible for a case usually feels that he has not had a full hearing unless he 
is able to talk to those who are to decide the case. There is a general 
feeling, whether justified or not, that many cases are handled by sub- 
ordinates and that there is to some extent a danger that the commis- 
sioner may not fully understand the case which he votes upon. Make 
no mistake about it—the volume of work is so heavy that there is con- 
stant danger that members will vote on cases which they do not fully 
understand. The practitioners sense this danger, and because of it 
they feel that oral argument is essential. 

To treat oral argument cavalierly is as bad a sin as making a poor 
argument. I am happy to report that this condition is changing for the 
better. The new blood that has come into the Commission of late has 
not only strengthened the body materially but it has produced a new 








OCTOBER, 1956 4l 





and better attitude toward oral argument. To my knowledge some of 
the newer commissioners are refusing to vote on cases in which they 
have not heard the argument. When you see the notation ‘‘Commis- 
sioner So and So did not vote on this case,’’ it does not mean that he 
refrained because of interest in the case, but rather because he did not 
wish to vote without having had the benefit of oral argument. This fine 
new attitude gives encouragement to all of us and it should inspire us to 
make better arguments. The able Chairman of the Commission said 
to me: ‘‘ We always hesitate to deny oral argument because we feel that 
a litigant is entitled to full hearing and because the practitioner may 
well say something that will help us very much in deciding.’’ 

May I suggest that many of the smaller cases should be handled and 
decided by one commissioner, with oral argument before him? If a single 
federal judge can decide an important case, subject to appeal, surely a 
single commissioner should be able to decide a small case subject to 
appeal. This would tremendously lessen the burden on the Commission. 

2. Unjudicial Attitude. Now and then, but not often, a member of 
the Commission will show by the nature of his questioning that he does 
not have a judicial attitude toward the case. He has made up his mind 
before the argument begins. Look out for the commissioner or the fed- 
eral judge who begins his question with a determined: ‘‘Do you mean to 
tellme ...?’’ It isa real sin for one serving in a judicial capacity to 
show by his questions that it is futile to argue the case before him be- 
cause his mind is not open. He should try to keep his mind open until 
the argument is concluded, as most commissioners do. 

3. Undue Questioning. A lawyer’s argument can be ruined by too 
many questions from the bench. I have seen a lawyer who was accorded 
twenty minutes for the argument interrupted by one commissioner for 
over ten minutes by questioning, with the result that the attorney’s 
argument was all but ruined. When the offending commissioner was 
criticized by a colleague for this thoughtlessness his lame reply was: 
‘‘The argument is for my benefit and not for the benefit of the lawyer.’’ 
This sort of questioning is rare. More often the lawyer feels that not 
enough questions are asked by the bench. 

Mr. Justice Douglas tells of a humorous and possibly apochryphal 
incident. It seems that a college for the deaf and dumb sent some 
students to a Supreme Court argument where they had to listen by lip- 
reading. Upon their return to the college, one of the students said that 
he had jotted down this statement by Mr. Justice Douglas which the 
student did not fully understand: ‘‘Mr. Justice Douglas turned to a 
colleague and asked ‘Why in hell doesn’t .. . (a fellow justice) keep his 
mouth shut and give the poor lawyer a chance to talk?’ ”’ 

In short, there are sins on both sides. The sins can be eliminated 
only by taking argument more seriously, by working harder to improve 
arguments, by taking a truly judicial attitude toward arguments, and 
by such changes in administrative procedure as may be necessary to 
grant more arguments without unduly burdening a badly overworked 
agency. 
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BOOK REVIEW 


A Case Study of Balloting Regulations—The Boston and Maine Recapitalizes 1948- 
1953, by Robert L. Masson,} Harvard University, Division of Research, Gradu- 
ate School of Business Administration, Boston, 1956. Price $4.50. 


Reviewed by CHauncey H. Hanp and JoHN Hanp* 


‘‘A Case Study of Balloting Regulation,’’ despite its apparently 
limiting title, is far more than a mere examination of the Interstate 
Commerce Commission’s regulation of balloting procedures in a securi- 
ties modification under Section 20b of the Interstate Commerce <Act.? 
Under the broad heading of ‘‘balloting procedure’? Mr. Masson, Pro- 
fessor of Finance at the Harvard Business School, covers practically 
every important question, substantive or otherwise, relating to the 
sufficiency and adequacy of assents received with respect to securities 
modification plans under Section 20b. While Mr. Masson is not, and 
does not profess to be, a lawyer and his book is presumably written 
principally as a management study and trouble-spot guide for similar 
situations, most of the issues which he raises primarily and unavoidably 
concern the lawyer. The book should be ‘‘must’’ reading for counsel 
as well as for the executives of any railroad contemplating a securities 
readjustment under Section 20b. It may be freely used as a gathering 
of problems of the kind likely to arise in the assent aspects of a Section 
20b proceeding and as a thoroughgoing examination of the circumstances 
under which the problems of this sort which obstructed progress of 
the Boston and Maine modification plan were injected into the proceed- 
ings in that case. The lawyer reader, however, may be troubled by the 
absence of legal background from time to time evidenced in Mr. 
Masson’s exhaustive dissection of the problems, and as to some of his 
conclusions and recommendations, may question or disagree with the 
legal premises which are implicit in them. 

Section 20b provides, in effect, that outstanding securities of a 
earrier, of both debt and equity classes, may be modified, after certain 
findings by the Commission as to the merits of the plan of modification, 
with the assent of 75% of the aggregate principal amount or number of 
shares outstanding of each class of securities affected by the plan. The 
Commission may require a higher percentage of assents if 75% of a 
class is held by less than 25 holders. The statute contemplates that the 
plan shall be initiated by the carrier itself rather than by any group of 
security holders, and provides that ‘‘the Commission shall cause the 
carrier, in such manner as it shall direct, to submit the proposed .. . 
(plan) to the holders of each class of its securities affected thereby, for 
acceptance or rejection.’’ 





* Chauncey H. Hand is a partner in Dorr, Hand, Whittaker & Peet, New York, 
N. Y., and his son, John Hand, is an associate of Ropes, Gray, Best, Coolidge & Rugg, 
Boston, Mass. 

_1 Professor of Finance, Graduate School of Business Administration of Harvard 
vet 
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In the last quoted provision and its ramifications in the Boston and 
Maine case Mr. Masson has found the springboard of his study. The 
study, as he indicates in his introduction, was inspired by the persistent 
and protracted attack of certain minority stockholders, who were later 
joined by the Department of Justice, upon the validity of some of. the 
assenting votes; and is an accidental by-product of the author’s inquiry 
into the substantive merits of the Boston and Maine modification plan, 
which is to appear in another volume. The Boston and Maine readjust- 
ment presented not only the first all-stock modification plan, but the 
first case in which a minority group attacked the voting aspects of a 
Section 20b readjustment as well as the merits of the plan. The book 
is divided logically into three sections which are chronologically pre- 
sented. The first five chapters give a very detailed background of the 
ease, including the parties involved, the complicated stock structure of 
the Boston and Maine and its history, the involved procedural legal 
steps taken by the parties and the Commission, and a general discussion 
of the applicable provisions of Section 20b. Throughout, questions are 
raised, which are to be more thoroughly covered in later chapters, to 
show the significance of the items presented, and Mr. Masson quite 
generally sets forth his own principles and methods of analysis as a 
guide to the direction he is taking in his very thorough examination of 
the tangled web of events with which he, and the reader, must contend. 
The following five chapters discuss, and arrive at specific conclusions 
as to each of, the actual problems raised in the Boston and Maine case. 
The last two chapters contain the author’s more general conclusions and 
recommendations for statute and procedures. 

One of the principal conclusions drawn by the author is that the 
Boston and Maine case shows a need for administrative coordination 
between the Interstate Commerce Commission on the one hand, and the 
Railroad and the depositary designated to receive and tally the assents 
to the plan of modification on the other. Mr. Masson sets out as a maxim 
of sound administration that there should be an interchange of informa- 
tion between and participation in all decisions by all parties involved 
in a given procedure, here the submission of the plan of modification 
and the tallying of assents. After the Commission had found that the 
plan on its merits met the statutory requirements, it ordered the Rail- 
road to submit the plan for acceptance or rejection to the holders of the 
stocks affected, providing in its order that acceptance would be indicated 
by a security holder by his sending a letter of acceptance, supplied by the 
Railroad and approved by the Commission, to Old Colony Trust Com- 
pany, of Boston, Massachusetts, as depositary of the assents. When the 
submission period was closed both the Railroad and the depositary were 
to furnish the Commission with certificates as to the percentage of 
assents received from each class. This course was followed, and as the 
submission period progressed various problems arose, many of them 
analogous to those arising in proxy contests, as to the validity of certain 
assents. The Railroad had initially given the depositary instructions 
for the tallying of assents, and when questions arose they were for the 
most part at least, worked out by the Railroad and the depositary with- 
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out consultation with the Commission, the solutions presumably having 
been adopted on advice of counsel, although the role of counsel in the 
entire operation remains obscure. 

The author concludes that the statute places sole responsibility 
for the entire voting procedure on the Commission and that many of the 
technical legal problems raised by the minority which resulted in liti- 
gation in connection with the balloting might have been avoided if the 
Commission had been consulted and had approved the decisions made 
by the Railroad and the depositary in connection with the validity of 
assents. Each of these conclusions is open to serious question. While 
Mr. Masson’s maxim that all parties concerned should participate in 
administrative decisions cannot be contested, there nevertheless remains 
the question whether or not the Commission was really a party concerned 
with the tallying of assents. Apparently the Commission here, 
as it has done in other Section 20b cases, construed its function 
in this connection as that of a fact-finding body. If the words of the 
statute ‘‘the Commission shall cause the carrier, in such manner as it 
shall direct, to submit the proposed alteration . . . to the holders’’ be 
given a reasonably broad meaning, it would seem that the Commission 
is justified in construing its function as it did and may rely upon what 
it considers competent evidence (in this case the certifications by the 
Railroad and the depositary) in making its finding that ‘‘as a result of 
such submission the proposed alteration or modification has been assented 
to...’’ by the required percentages. The statute does not appear either 
by its words or by their implications to require any more official super- 
vision of the actual tallying of votes than does the usual state corpora- 
tion statute which permits charter amendments to be effected by stock- 
holder vote certified to the Secretary of State by the officers and directors 
of a corporation. It is the carrier who is to submit the proposal to the 
security holders and consistently, therefore, presumably the carrier may 
be left primarily responsible for the tallying of assents. In this view 
the depositary, although approved by the Commission, is the agent of 
the carrier rather than of the Commission, but has a fiduciary duty to 


make a fair tally of the assents and to render an honest certification 


of the results. The statute in requiring the Commission to direct the 
manner of submission does not by its words require Commission super- 
vision of the method of tallying assents. Nor is there any reason to 
conclude that the assumption by the Commission of responsibility for 
the tallying of assents would be more in accord with the spirit of the 
statute. On the contrary, it is more consistent with the statute’s general 
scheme, that the Commission in its discretion may limit its task, as it 
did expressly in the Boston and Maine case, to finding that the required 
percentages have been obtained on such evidence as it deems competent. 
This view also comports with the spirit of Section 20b that the carrier 
itself is the moving party in effecting a consensual securities modifica- 
tion. Moreover, this construction relieves the already overburdened 
Commission of the cumbersome executive task, which it has borne in 
Section 77* proceedings, of tallying the assents. The specific language 
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‘‘eause the carrier’’ seems to have been adopted with this purpose in 
mind. As to Mr. Masson’s further conclusion that closer coordination 
between the Railroad, the depositary and the Commission might have 
forestalled much of the litigation concerning the validity of assents, it 
would seem more likely that even if the Commission had lent its official 
or informal support to the decisions of the Railroad and the depositary 
as to which assents were to be considered valid, the determined minority 
in this case would merely have attacked these decisions as actions of the 
Commission rather than as decisions of the Railroad and the depositary. 

Mr. Masson’s clear and detailed description and analysis of the 
system adopted by the Railroad and the depositary for recording assents 
raises a number of questions which in significance extend to the whole 
field of proxy law. Among these was the difficulty encountered in the 
Boston and Maine case, which has its counterpart in ordinary proxy 
tallying, namely the treatment of brokers’ assents. Multiple problems 
arise in this connection. Mr. Masson suggests that identification of 
share certificates, while it might impose a clerical burden on the brokers, 
would have solved the problem here. Such procedure without question 
would be of great value in a 20b proceeding as it would also be in an 
ordinary proxy situation. 

The complicated stock structure of the Boston and Maine also gave 
rise to a number of questions provocatively discussed by Mr. Masson. 
The Commission, agreeing with the Railroad, and contrary to the con- 
tention of the minority group, found that there were four classes of 
stock, to wit: (1) 7% Prior Preferred, (2) First Preferred, consisting 
of five lettered series having different dividend rates and different 
accumulated dividend arrearages, (3) 6% Noncumulative Preferred, 
and (4) Common. The minority group had maintained, among other 
things, that each of the five lettered series of First Preferred was a 
different class due to the different dividend rates. The Commission’s 
order directing submission of the plan provided that assents of 75% 
of three of the classes found by it, the Prior Preferred, the First Pre- 
ferred (five series) and the Common, must be obtained but required 
that assents of 87% of the 6% Noncumulative Preferred must be ob- 
tained because 75% of this stock was held by fewer than 25 holders. 

Mr. Masson first reaches the conclusion that the provision in the 
statute permitting the Commission to require a higher percentage of 
assents where 75% of a class is closely held is based on the theory that 
concentrated ownership might result in some form of undue persuasion 
or oppression of a minority of the class holders. He then goes on to the 
further conclusion that in order for this to occur the majority would have 
to have some interest in the plan adverse to that of the minority, which 
might well be the case if there were substantial cross-holdings of the 
different classes of stock by individual majority holders. For instance, 
if a plan recognized little or no value in the Common Stock and sub- 
stantial value in the Prior Preferred, a holder of both Common and 
Prior Preferred might well vote both his Common and Prior Preferred 
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for the plan and in so acting be in reality voting both stocks with the 
interests of the Prior Preferred chiefly at heart. Mr. Masson feels that 
the extent and character of cross-holdings should be a significant factor 
in the Commission’s determination to require a greater than 75% vote 
from a relatively closely held class, and that (although the Commission 
did not so state) in the Boston and Maine case the holdings of Prior 
Preferred by two large holders of Noncumulative Preferred influenced 
the Commission’s decision to increase the percentage of assents required 
from the latter class. However, he points out that the actual facts of 
the Boston and Maine cross-holdings did not necessarily warrant de- 
manding a higher percentage, since most of the minority to be protected 
by the higher percentage would also have been influenced by their own 
cross-holdings of other classes. 

Recognizing that the problem of cross-holdings extends to the 
widely-held classes too, Mr. Masson has made a careful study of the 
cross-holdings of all classes of the Boston and Maine stocks, which shows 
that approximately 90% of the total outstanding Boston and Maine 
stocks was cross-held. He concludes that the minority’s argument for 
classifying each of the five lettered series of First Preferred Stock as a 
separate class is effectively answered by the fact that cross-holdings 
between the lettered series were so substantial that even if each series 
had been permitted to vote as a separate class there would have been no 
assurance that the holders of any single series would be voting with the 
interest of that series solely in mind. 

Mr. Masson’s precise analysis of the subject of cross-holdings, as 
indicated in the foregoing, raises various broad questions as to the policy 
of Section 20b in this respect. As he points out, there is no mention in 
the statute of cross-holdings and the only instances where cross-holdings 
may have been considered of significance by the Commission have been 
those where 75% of a class was held by fewer than 25 holders and a 
higher percentage of assents was required than the usual 75%. Cer- 
tainly it would be ideal, if it were practicable, to base acceptance of a 
plan of securities modification on the assents of groups of holders who 
in each case have no interest in the plan other than in the fortunes of a 
single class of securities. But this desideratum is of general application 
and certainly is not limited to the situation where a class is relatively 
closely held. If the Congress had intended to reach cross-holding prob- 
lems by the higher percentage route it could have given the Commission 
discretion to require a higher percentage of assents in any class, whether 
or not relatively closely held, where substantial amounts were held by 
holders who would have an adverse or different interest because of 
ownership of other classes. Since this was not done there would seem 
no reason, in the absence of express statutory direction, for the Commis- 
sion to pick out relatively closely held classes and to require a higher 
than normal percentage of assents in such cases because of possible ad- 
verse interests due to cross-holdings. It seems, therefore, that the dis- 
cretion given the Commission by the statute to make such a require- 
ment as to relatively closely held classes must be directed toward 
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protecting the interests of many small holders against a few large hold- 
ers, rather than against possible adverse interests of the majority, 
whether due to cross-holdings or otherwise. 

There is also no suggestion in the statute that cross-holdings, with 
their potentialities for inconsistent interests, should be of significance 
in the determination of classes. Certainly, the fact of cross-holdings by 
the holders of securities may in some cases render their division into 
separate classes of little moment to the final result of the vote, but unless 
Congress has seen fit to prescribe cross-holdings as one of the criteria 


_ for the determination of classes, it would seem that the Commission 


must continue to make its decisions as to classes along the accepted line 
of qualitative differences between the rights of the various securities. 

It might be thought that a realistic approach to consensual securi- 
ties modifications would require some statutory recognition of the prob- 
lem of cross-holdings and make an appropriate statutory amendment 
desirable. But any attempt to do what in effect would constitute a partial 
disenfranchisement of holders with adverse interests would run into 
serious conceptual as well as practical difficulties. For instance, such a 
step would have to be based on the tacit assumption that if the cross-hold- 
ers had held only the security less favored by the plan, they would have 
voted against it. Such an assumption seems inaccurate in connection 
with a plan found by the Commission to meet the statutory standards 
that it is in the ‘‘best interests’’ of each class of security holders and 
in the ‘‘ public interest,’’ and which thereupon is submitted to the holders 
of all classes in the hope of a high percentage of acceptance by each class. 
Further, the logical consequence of such a step would be to provide that 
all holders whose vote might be influenced.by any factor beyond their 
concern with the securities of the class in question, as such, should be 
disenfranchised or should have their votes diluted by requiring a higher 
percentage of assents from the class. To effectuate this policy in prac- 
tice to any substantial extent would be an impossible task for the Com- 
mission or for anybody else. Individual holders may have a variety of 
different reasons for voting as they do, many of them unrelated to their 
concern with the security as such. It would be obviously impossible to 
ascertain in advance, or otherwise, the motives of individual holders, 
and even if, illogically, the search were limited to an analysis of cross- 
holdings, where stock is concerned no completely accurate general pic- 
ture could be obtained in the case of a large corporation whose stock is 
listed on a stock exchange and is widely held because of the substantial 
amounts of stock usually held in brokers’ names. As Mr. Masson points 
out, his analysis of the cross-holdings of the Boston and Maine stocks 
must be considered a very general picture because of the impossibility 
of ascertaining the cross-holdings of the beneficial owners of brokers’ 
stock. It must be remembered, too, that partial disenfranchisement 
of any holders may well be unfair to the majority of a class who are 
entitled under the statute to have a plan consummated if sufficient as- 
sents are obtained. For all of these reasons no amendment to the statute 
to deal with cross-holdings seems desirable or practicable and, as the 
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statute now stands it is illogical and inappropriate that such holdings 
should influence the Commission in its determination of classes and of 
the percentage of assents required from closely-held classes. 

The charges of controlled assents in the Boston and Maine case, 
which Mr. Masson likewise discusses in detail, also give rise to a number 
of interesting considerations. The statute provides that a security 
shall not be deemed to be outstanding if in the determination of the 
Commission the assent of the holder is within the control of the carrier 
or of any person controlling the carrier. This provision, which was 
part of Section 20b as originally introduced, was along with the rest 
of the original bill intended to apply to the modification of debt securi- 
ties. The provision was not changed appropriately when the bill was 
modified before enactment to cover readjustments of equity securities 
as well. It would be obviously inequitable for the carrier, representing 
the voting equity, to be able to register assents to the modification of its 
outstanding bonds. On the other hand, it is to say the least scarcely 
logical to disqualify a controlling stockholder from voting on a modifica- 
tion of his stock, and the Commission itself has recommended an amend- 
ment to the statute removing this restriction. This amendment has 
not as yet been enacted. 

The charges of controlled assents in the Boston and Maine case 
involved, among other things, the question whether or not stock pur- 
chased by a director of the Railroad during the submission period and 


assented was properly counted. The assents were disqualified by the . 


Commission because the mechanism set up for the director’s purchases 
involved certain decisions to be made by officers of the Railroad as to 
whether or not given purchases were to be made. Although Mr. Masson 
criticizes the Commission’s holding as inconsistent with its previous de- 
terminations in similar cases and as extending the meaning of ‘‘control’’ 
to mean ‘‘influence’’ as well as ‘‘power’’, in making recommendations 
for amendment of the statute he expresses his opinion that stock pur- 
chased by officers and directors after the vote has been ordered should 
not be permitted to be voted. He refers to the insider trading provisions 
of Section 16 of the Securities Exchange Act* as analagous legislation, 
at the same time noting that a distinction may well exist between insider 
profits and insider action on a plan. The insider trading sections of 
the Exchange Act protect against unfair profits being made by indi- 
viduals, acting as such, who because of their position may have informa- 
tion as to the value or prospective value of the security traded not 
generally available to other holders. But directors and officers of a 
carrier in formulating and acting on a Section 20b modification plan 
owe their primary allegiance to the voting equity. Such an officer or 
director may, of course, also have a personal interest in seeing a plan 
consummated in order to avoid more serious financial difficulties for the 
carrier and the concomitant uncertainty of his own official position. 
It may, therefore, be justifiable to exclude to some extent his securities 
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from the vote, where the securities in question are debt or non-voting 
equity securities. However, as to the holdings by officers and directors 
of voting equity securities, the kind of securities with which the directors 
are primarily identified, to deny them voting rights to any extent would 
seem to give undue importance to the possibility that their vote might 
be influenced by personal considerations. Officers and directors holding 
voting equity securities not only have a proper interest in the plan as 
security holders, but they owe a direct duty to the other holders of such 
securities to act in their best interests in formulating and presenting the 
plan of modification. There is no existing legislation prohibiting officers 
or directors from voting their shares in the usual proxy contest, no matter 
when such shares were acquired, and there the possibility of influential 
personal considerations is much greater. Any amendment to the statute 
restricting voting by directors and officers should logically permit the 
voting of voting equity securities no matter when acquired. 

It can be seen from the foregoing that Mr. Masson’s book raises a 
number of challenging questions, some not altogether restricted to tech- 
nical questions under Section 20b. This review has treated only some of 
the problems presented, and a careful examination of Mr. Masson’s very 
readable and lucid study is recommended to those interested in the field, 
not only for the benefit of his discussion of the problems but for as 
clear a picture as an outsider could obtain of the operations of an 
actual recapitalization under Section 20b. 









Resolution Unanimously Adopted by Public Utility 

Section, American Bar Association, August 28, 

1956, Dallas, Texas, Concerning Legal Services 
and Procedure 


At the Annual Meeting of the American Bar Association in Dallas, 
Texas, in August, the Council of the Public Utilities Section, after care- 
ful consideration, unanimously adopted the following resolution. 

It was brought before the Public Utility Section on the 28th of 
August and, after discussion, was adopted without any dissenting vote. 

Later the resolution was presented to House of Delegates of the 
American Bar Association, but no action was taken on it. 


RESOLUTION 


Whereas, the House of Delegates of the American Bar Association 
at its Midyear Meeting, February 20, 1956, adopted certain resolutions 
proposed by the Special Committee on Legal Services and Procedure 
recommending enactment of a Code of Federal Administrative Proced- 
ure to supercede the present Administrative Procedure Act, establish- 
ment of an Office of Administrative Procedure and Legal Services in the 
executive Department of the federal government, and transfer of certain 
functions now exercised by the federal regulatory agencies to an admin- 
istrative court or courts; 

And Whereas, said recommendations if carried into effect would 
seriously undermine the independence of the utility regulatory agencies, 
unduly restrict their jurisdiction and authority, impair their effective- 
ness and subject such agencies and parties involved in proceedings be- 
fore them to needless delays and expense without any compensating 
benefits. 

Now, Therefore, Be It 

Resolved, That ‘the Section of Public Utility Law of the American 
Bar Association be recorded as opposed to the aforesaid resolutions pro- 
posed by the Special Committee on Legal Services and Procedure and 
adopted by the House of Delegates in so far as they are applicable to 
utility regulatory agencies, and to any and all legislation designated to 
carry such resolutions into effect ; 

Resolved Further, That the Section requests the House of Delegates 
to reconsider its action in adopting said resolutions, at least to the extent 
that they are applicable to utility regulatory agencies; 

Resolved Further, That the Section does hereby authorize and in- 
struct its Council and Officers to take such action as may be necessary, 
to present the views of the Section to the House of Delegates ; 

Resolved Further, That the Officers of the Section are hereby 
authorized to take such action as may be necessary to secure permission 
from the Board of Governors to present the views of the Section and 
represent the Section before Congress; and 
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Resolved Further, That the Officers of the Section be, and hereby 
are, authorized to take such further action by all proper means, includ- 
ing the filing of written reports and the submission of oral testimony 
before the committees and members of Congress and other governmental 
agencies as may be necessary to make known the views of the Section 
with respect to legislation of the character proposed in the aforesaid 
resolutions. 





American Bar Association to Press for New 
Legislation During Coming Session 
of Congress 


The following is quoted from a ‘‘Summary of House of Delegates 
Actions, 79th Annual Meeting (American Bar Association), Dallas, 
August 27-31, 1956: 


LEGAL SERVICES 


The Special Committee on Legal Services and Procedure, under the 
chairmanship of Ashley Sellers of Washington, D. C., reported to the House 
that it is launching one of the broadest legislative programs ever advocated 
before Congress by the American Bar Association. Chairman Sellers told 
the House that four or five advisory groups and a ‘‘steering committee”’ have 
been set up to help prepare and present appropriate legislation to the 85th 
Congress convening in January. The program, previously approved by the 
House of Delegates, has as its general aims revision of the federal Adminis- 
tractive Procedure Act of 1946, curbing of the growth of judicial and quasi 
judicial powers of federal administrative agencies, and strengthening of the 
status of lawyers in government service.’’ (emphasis ours) 
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COMMITTEES 1956-57 
Executive 


Erle J. Zoll, Jr., (A), President, General Commerce Attorney, Illinois 
Central Railroad, 135 East 11th Place, Chicago 5, Illinois; Nuel D. Bel- 
nap, (A), First Vice-President, 1 North La Salle Street, Chicago 2, Ili- 
nois; Ford K. Edwards, (B), Secretary, Suite 516 Perpetual Building, 
Washington 4, D. C.; Wilbur La Roe, Jr., (A), Treasurer, La Roe, Winn 
& Moerman, 743 Investment Building, Washington 5, D. C.; John R, 
Mahoney, (A), Past-President, Casey Lane & Mittendorf, 26 Broadway, 
New York 4, N. Y.; James F. Pinkney, (A), Past-President, General 
Counsel, American Trucking Associations, Inc., 1424 - 16th St. N. W., 
Washington 6, D. C.; Giles Morrow, (A), Past-President, President & 
General Counsel, Freight Forwarders Institute, Perpetual Building, 
Washington 4, D. C.; Prime F. Osburn, 3d, Vice-President, General 
Solicitor, Louisville & Nashville Railroad, 908 West Broadway, Louis- 
ville 1, Kentucky; W. Lennig Travis, (B), Vice-President, Assistant 
Manager, Traffic Division, The Atlantic Refining Company, 260 South 
Broad Street, Philadelphia 2, Pennsylvania. 


Admission to Practice 


Anthony P. Donadio, (A), Chairman, General Attorney, The Baltimore 
& Ohio Railroad, 301 Baltimore & Ohio Building, Baltimore 1, Mary- 
land ; Reuben G. Crimm, (A), 805 Peachtree Street Building, Atlanta 5, 
Georgia; Roger H. Druehl, (B), Secretary-Treasurer, Market Street Van 
& Storage, Inc., 1875 Mission Street, San Francisco 3, California; Rich- 
ard L. Fisher, (B), T. M., Red Star Yeast & Products Company, 221 
East Buffalo Street, Milwaukee 1, Wisconsin; James E. Haydon, (B), 
207 East Tallmedge Avenue, Akron 10, Ohio; Robert P. Holt, (B), As- 
sistant Director of Traffic, Reynolds Metals Company, Reynolds Metals 
Building, Richmond 19, Virginia; Walter W. Larkin, (B), T. M., Conti- 
nental Foundry & Machine Company, 8 Raymond Street, Wheeling, 
West Virginia; John J. O’Connor, (B), 41 Myrtle Street, Belmont 78, 
Massachusetts. 


Appointment of Interstate Commerce Commissioners 


Edward A. Kaier, (A), Chairman, General Attorney, The Pennsylvania 
Railroad Company, 1740 Suburban Station Building, Philadelphia 4, 
Pennsylvania; Freeman Bradford, (A), General Manager, Indianapolis 
Board of Trade, Inc., 712 Board of Trade Building, Indianapolis 4, Indi- 
ana; Robert D. Brooks, (A), General Solicitor, New York Central Rail- 
road, Rm. 1566, 466 Lexington Avenue, New York 17, N. Y.; Robert N. 
Burchmore, (A), 2106 Field Building, Chicago 3, Illinois; J. L. Burke, 
(A), President, Service Pipe Line Company, P. O. Box 1979, Tulsa, 
Oklahoma; Frederick A. Doebber, (B), Director, Coal Transportation 
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Department, Citizens Gas & Coke Utility, 300 Farm Bureau Building, 
Indianapolis 9, Indiana; Eldon Martin, (A), Vice-President & General 
Counsel, Chicago, Burlington & Quincy Railroad, 547 West Jackson 
Boulevard, Chicago 6, Illinois; Joseph A. Quinlan, (B), Vice-President, 
St. Regis Paper Company, 230 Park Avenue, New York 17, N. Y.; P. R. 
Wigton, (A), Sioux City Traffic Bureau, 1221 Badgerow Building, 
Sioux City, Iowa. 


Budget of the I. C. C. 


James F. Pinkney, (A), Chairman, General Counsel, American 
Trucking Associations, Inc., 1424—16th St. N. W., Washington 6, D. C.; 
Sam H. Flint, (A), G. T. M., The Quaker Oats Company, 345 Merchan- 
dise Mart, Chicago 54, Illinois; H. J. Goudelock, (B), Executive Vice- 
President, Midwest Coal Traffic Bureau, Rm. 1000, 1012 Baltimore Ave- 
nue, Kansas City 5, Missouri; Russell B. James, (A), General Attorney, 
Chicago, Burlington & Quincy Railroad, 547 West Jackson Boulevard, 
Chicago 6, Illinois; Edward K. Laux, (B), Traffic Manager, The Port of 
New York Authority, 111 Eighth Avenue, New York 11, N. Y.; Morris 
Lesnik, (B), Vice-President, Traffic, National Carloading Corporation, 
19 Rector Street, New York 6, N. Y.; David G. Macdonald, (A), Mac- 
leay, Lynch & Macdonald, 1625 I Street, N. W., Washington 6, D. C.; 
A. E. Stude, (B), Traffic Manager, Paul Jones & Company, Inc., Frank- 
fort Distillers Corporation, P. O. Box 357, Baltimore 3, Maryland; 
Harry E. Yockey, (A), 108 East Washington Street, Indianapolis 4, 
Indiana. 


Education for Practice 


Donal L. Turkal, (A), Chairman, Commerce Attorney, Seaboard Air 
Line Railroad Company, Seaboard Air Line Building, Norfolk 10, Vir- 
ginia; Peter T. Beardsley, (A), Director, Law Department, American 
Trucking Associations, Inc., 1424—16th St. N. W., Washington 6, D. C.; 
Robert B. Einhorn, (A), Philadelphia Savings Fund Building, Suite 
1540-47, Philadelphia 7, Pennsylvania; Professor John H. Goff, (B), 
Emory University, Georgia; James B. Gray, (A), General Counsel, New 
York Central Lines, 466 Lexington Avenue, New York 17, N. Y.; Robert 
N. Lowry, (A), Brobeck, Phleger & Harrison, 111 Sutter Street, San 
Francisco 4, California; Professor Edmund A. Nightingale, (B), School 
of Business Administration, University of Minnesota, Minneapolis 14, 
Minnesota; John B. Palmer, (B), General Freight Agent, Texas & Pa- 
cific Railway Company, Suite 644, 120 South La Salle Street, Chicago 3, 
Illinois; Douglas F. Smith, (A), Sidley, Austin, Burgess & Harper, 11 
South La Salle Street, Chicago 3, Illinois. 








































54 I. C. C. PRACTITIONERS’ JOURNAL 





Legislation 


Harold E. Spencer, (A), Chairman, Belnap & McAuliffe, 1 North La 
Salle Street, Chicago 2, Illinois; Paul F. Barnes, (A), Suite 811-19 
Lewis Tower Building, Philadelphia 2, Pennsylvania; John F. Finerty, 
(A), 120 Broadway, New York 5, N. Y.; Everett C. Funk, (B), 4045 
Pecos Street, Denver 11, Colorado; Burton G. Kinney, (B), G. T. M., 
Georgia Highway Express, Inc., 2090 Jonesboro Road, 8S. E., Atlanta, 
Georgia; Vernon M. Masters, (B), Traffic Manager, Southwest Freight 
Lines, Inc., 1400 Kansas Avenue, Kansas City 5, Kansas; J. Harry Mul- 
hern, (A), 80 Park Place, Newark 1, N. J.; John B. Prizer, (A), Vice- 
President & General Counsel, The Pennsylvania Railroad Company, 1740 
Suburban Station Building, Philadelphia 4, Pennsylvania; George H. 
Shafer, (A), G. T. M., Weyerhaeuser Sales Company, First National 
Bank Building, St. Paul 1, Minnesota. 


Membership 


C. J. Burrill, (B), Chairman, Manager, Transportation Department, 
Omaha Chamber of Commerce, 108 South 18th Street, Omaha, Nebraska; 
Hewitt Biaett, (A), General Solicitor, Chesapeake & Ohio Railway Com- 
pany, 823 East Main Street, Richmond 10, Virginia; George E. Bouli- 
neau, (B), 164 Huntington Road, N. E., Atlanta, Georgia; Oren F. 
Bridwell, (B), Secretary, Northern Colorado Coals, Inc., 650 Equitable 
Building, Denver 2, Colorado; Thomas O. Broker, (A), Assistant Gen- 
eral Counsel, The New York, Chicago & St. Louis Railroad, Terminal 
Tower, Cleveland 1, Ohio; Sanford Chambers, (B), Traffic Manager, El 
Paso Natural Gas Company, P. O. Box 1492, El Paso, Texas; George B. 
Dill, (B), Senior Transportation Rate Expert, California Public Utili- 
ties Commission, State Building, Civic Center, San Francisco 2, Cali- 
fornia; J. J. Dillon, (B), A. G. T. M., Alaska Steamship Company, Pier 
43, Seattle 4, Washington; Thormund Miller, (A), Assistant General 
Counsel, Southern Pacific Company, Transportation Building, Washing- 
ton 6, D. C.; R. W. Henriott, (A), Assistant to General Counsel, Louis- 
ville & Nashville Railroad, 908 West Broadway, Louisville 1, Kentucky; 
Walter B. Knorst, (B), A. G. T. M., International Minerals & Chemical 
Corporation, 20 North Wacker Drive, Chicago 6, Illinois; J. R. Lewallen, 
(B), Vice-President, Traffic, Anderson-Prichard Oil Corporation, 1000 
Liberty Bank Building, Oklahoma City 2, Oklahoma; Charles A. Liggett, 
(B), Traffic Director, St. Paul Chamber of Commerce, 332 Cedar Street, 
St. Paul 1, Minnesota; Arthur M. Marshall, (A), 145 State Street, 
Springfield 3, Massachusetts; Vern J. Tannlund, (B), Traffic Manager, 
J. R. Simplot Company, Continental Bank Building, Boise, Idaho; Ellen 
A. Watterston, (B), 242 Carmita Avenue, Rutherford, N. J. 
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a Edward H. De Groot, Jr., (A), Chairman, 1309 Spring Road, 
9 N. W., Washington 10, D. C.; David P. Dawson, (A), 120 Broadway, 
7, New York 5, N. Y.; W. L. Grubbs, (A), Vice-President & General Coun- 
5 sel, Louisville & Nashville Railroad, 1021 Louisville & Nashville Build- 
L ing, Louisville 1, Kentucky; A. E. Leitherer, A. G. T. M., Allied Mills, 
a, Inc., 141 West Jackson Boulevard, Chicago 4, Illinois; Robert J. Steele, 
it (B), Traffic Manager, Sinclair Pipe Line Company, Sinclair Building, 
™ Independence, Kansas; L. H. Stewart, (B), 354 South Spring Street, 
p. Los Angeles 13, California; James L. Tompkins, (B), Virginia-Carolina 
0 Chemical Corporation, 401 East Main Street, Richmond, Virginia. 
1. 
al 
Nominations 
R. Granville Curry, (A), Chairman, Curry & Dolan, Southern Building, 
Washington 5, D. C.; John M. Agrey, (B), Director of Traffic, North 
Dakota Public Service Commission, Bismarck, North Dakota; Robert R. 
t Artz, (A), Law Department, The Pennsylvania Railroad Company, 
¢ 1740 Suburban Station Building, Philadelphia 4, Pennsylvania; William 
B. Browder, (A), Union Tank Car Company, 228 North La Salle Street, 
i- Chicago 1, Illinois; R. J. Andress, (A), Vice-President, Traffic, Service 
om Pipe Line Company, P. O. Box 1979, Tulsa, Oklahoma; Alexander 
le Markowitz, (B), 3245 Beechwood Boulevard, Pittsburgh 17, Pennsyl- 
n- vania; William G. Oliphant, (B), Chairman of the Board, Federal 
al Barge Lines, Inec., 442 Canal Street, New Orleans 16, Louisiana; Gor- 
z don J. Pinkerton, (B), G. T. M., Hills Bros. Coffee, Inc., 2 Harrison 
7 Street, San Francisco 19, California; Richard T. Wilson, Jr., (A), Gen- 
i- eral Attorney, Chesapeake & Ohio Railway, Richmond 10, Virginia. 
i- 
or 
al Procedure 
B- Wilbur La Roe, Jr., (A), Chairman, La Roe, Winn & Moerman, 743 
a Investment Building, Washington 5, D. C.; R. Granville Curry, (A), 
f Curry & Dolan, Southern Building, Washington 5, D. C.; James A. 
. Bistline, (A), Commerce Counsel, Southern Railway, 15th & K Streets, ; 
% N. W., Washington 13, D. C.; Edwin H. Burgess, (A), Vice-President & q 
A General Counsel, The Baltimore & Ohio Railroad Company, Baltimore 1, 4 
. Maryland; Valentine K. Raymond, (B), G. T. M., The National Sugar i 
t Refining Company, 100 Wall Street, New York 5, N. Y.; Roland Rice, F: 
i (A), Rice, Carpenter & Carraway, Suite 618 Perpetual Building, Wash- 5 
a ington 4, D. C.; E. George Siedle, (B), Assistant Postmaster General, 3 
= Bureau of Transportation, Rm. 5000, Post Office Building, Washington 
25, D. C. f 
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Professional Ethics & Grievances 


Samuel H. Moerman, (A), Chairman, La Roe, Winn & Moerman, 743 
Investment Building, Washington 5, D. C.; Charles J. Adams, (B), 
Chief, Revision Bureau, Chesapeake & Ohio Railway, 823 East Main 
Street, Richmond 10, Virginia; Francis E. Barrett, Jr., (A), 7 Water 
Street, Boston 9, Massachusetts; Martin L. Cassell, Jr., (A), General 
Attorney, Chicago, Rock Island & Pacific Railroad, 139 West Van Buren 
Street, Chicago 5, Illinois; Robert H. Stahlheber, (A), Commerce At- 
torney, Missouri Pacific Railroad Company, Rm 2003, Missouri Pacific 
Building, St. Louis 3, Missouri; Allan Watkins, (A), 214 Grant Build- 
ing, Atlanta 3, Georgia; H. B. J. Weckstein, (A), 1060 Broad Street, 
Newark 2, N. J. 


SPECIAL COMMITTEES 
Administrative Law 


Starr Thomas, (A), Chairman, General Attorney & Commerce Counsel, 
A. T. & 8. F. Railway, 80 East Jackson Boulevard, Chicago 4, Illinois; 
John F. Donelan, (A), Vice-Chairman, Pope, Ballard & Loos, Munsey 
Building, Washington 4, D. C.; Clyde B. Aitchison, (A), Munsey Build- 
ing, Washington 4, D. C.; Fritz R. Kahn, (A), Law Department, Ameri- 
ean Trucking Associations, Inc., 1424—16th Street, N. W., Washington 
6, D. C.; Frank A. Leffingwell, (A), 1515 Praetorian Building, Dallas 1, 
Texas; Eugene T. Liipfert, (A), Turney & Turney, 2001 Massachusetts 
Avenue, N. W., Washington 6, D. C.; Gordon C. Locke, (A), Executive 
Secretary & Associate Counsel, Committee for Pipe Line Companies, 
418 Munsey Building, Washington 4, D. C.; William M. Moloney, (A), 
General Attorney, Association of American Railroads, Transportation 
Building, Washington 6, D. C.; Giles Morrow, (A), President & General 
Counsel, Freight Forwarders Institute, 1111 E Street, N. W., Suite 610, 
Washington 4, D. C. 


To Cooperate with |. C. C. on Examinations 


Ford K. Edwards, (B), Chairman, Suite 516 Perpetual Building, Wash- 
ington 4, D. C.; Fritz R. Kahn, Law Department, American Trucking 
Associations, 1424—16th Street, N. W., Washington 6, D. C.; Edward M. 
Reidy, (A), General Attorney, Southern Pacific Lines, Transportation 
Building, Washington 6, D. C.; Jerome H. Simonds, (A), Washington 
Building, Washington 5, D. C.; Warren Price, Jr., (A), Investment 
Building, Washington 5, D. C. 


To Cooperate with Regional Chapters 
Arnold J. Larson, (B), Chairman, G. T. M., Masonite Corpora- 
tion, 111 West Washington Street, Chicago 2, Illinois; Fred H. 
Booth, (B), A. G. F. A., Denver & Rio Grande Western Railroad, 100 
Rio Grande Building, Denver 1, Colorado; John J. Dee, (B), G. T. M., 
Anderson, Clayton & Company, P. 0. Box 2538, Houston 2, Texas; 
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Ignatius C. Goode, (B), T. M., Port of Boston Commission, Common- 
wealth Pier 5, Boston 10, Massachusetts; E. L. Peterson, (A), Director 
of Traffic, Minneapolis Traffic Association, 164 Grain Exchange Build- 
ing, Minneapolis 15, Minnesota; Arthur C. Roy, (B), G. T. M., Pennsyl- 
vania Glass Sand Corporation, 140 Stanwyx Street, Pittsburgh 22, Penn- 
sylvania; Philip E. Running, (B), A. T. M., Rayonier, Inc., Skinner 
Building, Seattle 1, Washington; Paul E. Harman, (A), T. M., Esso 
Standard Oil Co.—Louisiana Division, P. O. Box 1431, Baton Rouge 1, 
Louisiana; Robert H. Stahlheber, (A), Commerce Attorney, Missouri 
Pacific Railroad, 2003 Missouri Pacific Building, St. Louis 3, Missouri; 
Grant E. Syphers, (A), 152 West Norman Avenue, Arcadia, Cali- 
fornia; Charles E. Trayford, (B), 155 East 40th Street, New York 
City 16, N. Y. 


Fees for Services at the |. C. C. 


Eugene T. Liipfert, (A), Chairman, 2001 Massachusetts Avenue, N. W., 
Washington 6, D. C.; Frank P. Aughnay, (B), Manager, Pacific North- 
west Grain & Grain Products Association, 414 Lewis Building, Portland 
4, Oregon; Herman Matthei, (A), General Counsel, The New England 
Motor Rate Bureau, Inc., 262 Washington Street, Boston 8, Massachu- 
setts; George F. Mohr, (B), Delaware Port Authority, Box 69, Camden 
1, N. J.; Henry R. Montecino, (B), 162 Croydon Avenue, Baton Rouge 
6, Louisiana; Richard E. Spatz, (A), Commerce Counsel, Koppers Com- 
pany, Ine., 850 Koppers Building, Pittsburgh 19, Pennsylvania; Arthur 
B. Strunk, (B), 1032 Century Building, St. Louis 1, Missouri; Max 
Thelen, Jr., (A), 111 Sutter Street, San Francisco 4, California; George 
R. Tilbury, (B), T. M., Hills Bros. Coffee, Inc., 535 River Road, Edge- 
water, N. J. 


Revision of Rules of Practice of 1. C. C.—Ex Parte 55 


Warren H. Wagner, (A), Chairman, Investment Building, Washington 
5, D. C.; Homer S. Carpenter, (A), Rice, Carpenter & Carraway, Suite 
618 Perpetual Building, Washington 4, D. C.; Arthur J. Dixon, (A), 
General Attorney, Southern Railway System, 15th & K Streets, N. W., 
Washington 13, D. C. 
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LIFE’S RECORDS CLOSED 
By Epwarp H. DrGroor, Jr. 
Chairman, Memorials Committee 


Clarence 8S. Bather, Attorney-at-Law, 321 Sherman Street, Rockford, 
Illinois. 


James G. Blaine, General Attorney & Commerce Counsel, M. K. T. Rail- 
road, 1553 Railway Exchange Building, St. Louis, Missouri. (Dec., 
1955). 


Claude H. Buzzard, General Attorney, Chesapeake & Ohio Railway, 
6-111 General Motors Building, Detroit, Michigan. (5-15-56). 


J. F. Dalton, Director, Industrial & Agricultural Development, Norfolk 
Southern Railway, Norfolk, Virginia. (1-26-56). 


Maurice P. Davidson, Attorney-at-Law, 122 East 42nd Street, New York, 
N. Y. 


Howard A. Dunn, Assistant to Vice President, International Forwarding 
Company, 200 East Illinois Street, Chicago, Illinois. 


Charles Entmacher, Attorney-at-Law, 450 Seventh Avenue, New York, 
N. Y. 


Ray E. Fisher, El Dorado Refining Company, El Dorado, Kansas. 
(6-22-56). 


William H. Herrin, Ass’t to G. T. M., Southern Pacific Lines, 310 South 
Michigan, Chicago, Illinois. (2-5-56). 


H. N. Holdren, Traffic Consultant, Pittsburgh-Des Moines Steel Com- 
pany, Pittsburgh, Pennsylvania. (5-19-56). 


C. H. Hudson, 12 9th Street, N. E., Barberton, Ohio. (9-9-56). 


J. Almyk Lieberman, Attorney-at-Law, 1776 Broadway, New York, N. Y. 
(8-23-56). 


Albert 8. Long, Jr., Law Department, Monon Railroad, 608 South Dear- 
born Street, Chicago, Illinois. (8-31-56). 


William C. McKenna, 365-87th Street, Brooklyn, N. Y. 
Charles A. Meredith, 27 Oakwood Drive, Packanack Lake, N. J. (3-3-56). 
Chester E. Onstad, Attorney-at-Law, Broadus, Montana. (6-18-56). 


Charles W. Reider, G. T. M., N. Y. & New Brunswick Auto Express Co., 
New Brunswick, N. J. (Feb., 1956). 


Frank P. Ryan, Attorney-at-Law, 332 Main Street, Worcester, Massa- 
chusetts. (9-30-55). 


Gary A. Stern, 1571-11th Street, Denver, Colorado. 




















































Rail Transportation 
By Joun F. Donenan, Editor 





FORMAL MATTERS 
Proposed Increased Freight Rates—Ex Parte No. 206 


By petition filed with the Interstate Commerce Commission on 
September 27, 1956 substantially all the railroads in eastern and western 
territories and a number of railroads in southern territory have pe- 
titioned for permission to increase freight rates and charges, with cer- 
tain exceptions, by fifteen percent within, from, to and via Eastern 
Territory and Western Territory, as defined in the petition. Certain 
hold-downs are proposed on fresh fruits and vegetables, frozen foods and 
concentrates, canned goods, lumber and sugar. A flat increase is pro- 
posed on anthracite, bituminous coal and coke, except that no increase 
is sought on coal for export to overseas destinations. 

The proceeding will be known as Ex Parte No. 206, Increased 
Freight Rates, Eastern and Western Territories, 1956. 

By order of October 1, 1956 the Commission has prescribed special 
rules of procedure permitting the submission of evidence in the form of 
verified statements, with or without exhibits attached. The verified 
statements of the petitioning railroads must be filed with the Commis- 
sion on or before October 15, 1956. Evidence of persons other than 
carriers in support of the petitioners must be filed on or before October 
24, 1956. Evidence in opposition to the petitioners must be submitted 
by December 14, 1956 and verified statements in reply are due by 
January 4, 1957. 

A hearing for the purpose of cross-examination of witnesses who 
file verified statements is scheduled to be held in Washington commenc- 
ing January 15, 1957 before Division 2. Oral argument before the 
entire Commission will be held in Washington commencing January 22, 
1951. 

The special procedure also provides for filing copies of evidence 
submitted in verified statement form at the Regional Offices of the 
Commission. 





Railway Express Rates 


On August 20 the Railway Express Agency sought a 15% increase 
in class rates on behalf of Eastern railroads. The increases would not 
be applicable to carload traffic nor to milk, cream, newspapers and 
corpses. No increase is sought on inter-territorial traffic. 


ee 5 ere’ 
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Substitution of Box Cars for T. O. F. C. Service 


The I. C. C. has scheduled an investigation into the lawfulness of 
the substitution of rail box car service for trailer on flat car service in 
connection with rates and charges between points in Arizona, California, 
Idaho, Nevada, New Mexico, Oregon, Texas, Utah, Washington and 
Wyoming as published in Item 240 of Agent Watson’s tariff I. C. C. 919. 
The proceeding has been assigned Docket No. 32042. 





Billets—All Rail 


By order of Division 2 of the I. C. C. August 7, in I & S Docket 
6446, proposed all-rail carload rates on iron and steel billets from points 
in Kentucky and Ohio to New Bedford, Mass., were found lawful. The 
Examiner had previously proposed that the rates be held unlawful 
subject to the publication of a rate 10 per cent over joint water-rail 
rates. 





FINANCE MATTERS 
N. J. & N. Y. Passenger Operation 


On July 16, in F. D. 31566, the I. C. C. discontinued the investiga- 
tion of the operation of an intrastate train by the New Jersey & New 
York Railroad. It was found that such operation did not cause undue 
preference or advantage and was not prohibited by Section 3(1) of the 
Act. The train is being operated by order of the Board of Utility Com- 
missioners of New Jersey, and the Commission held that Section 13(4) 
of the Act gave the Federal commission no jurisdiction. 


F. E. C. Reorganization 


In F. D. 18170—Florida East Coast Railway Company Reorganiza- 
tion and F. D. 19467—Florida East Coast Railway Company Control 
and Guarantee of Bonds the Commission denied application filed August 
27, 1956 in the latter docket by the Seaboard Air Line Railroad and the 
Southern Railway requesting that the proceedings upon their joint ap- 
plication be consolidated and heard on a single record with the reorgani- 
zation proceedings of the FEC. 

On the same day (September 19, 1956) upon consideration of the 
record in F. D. 13170, F. D. 19261—Atlantic Coast Line R. R. Co. Pur- 
chase, etc., and F. D. 19300—Florida East Coast Ry. Co. Control, the 
Commission denied the petition filed on August 20, 1956 by the ACC 
for the issuance of subpoena directing Roger L. Main of the St. Joe 
Paper Company to produce records, ete. The Commission stated that 
the subject matter of the documentary evidence sought to be adduced 
is not directly related to the issues presented in these proceedings and 
inquiry into the subject would unduly broaden the issues. 
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Railroad Merger Possibility 








of According to press reports, the Erie Railroad, the Delaware & 
in Hudson, and the Delaware, Lackawanna & Western are examining the 
a, advisability of a merger of these three railroads. The inquiry is in- 
id dicated to be. presently exploratory in nature, to determine whether 
9. such merger would be in the public interest. If effected these three 
combined railroads would operate a total of four thousand miles. This 
is to be compared with mileage in excess of ten thousand each for the 
New York Central and the Pennsylvania Railroad. 
‘a PERSONNEL 
he James A. Murray Receives Merit Citation 
ul The Interstate Commerce Commission, on September 21st, presented 
ail a National Civil Service League merit citation to James A. Murray, as- 
sociate general counsel of the Commission, ‘‘in recognition of an out- 
standing career in the public service.’’ The citation was presented by 
Anthony F. Arpaia, ICC Chairman, at a ceremony attended by members 
and top officials of the Commission. 
Mr. Murray has been with the Commission since 1928. He served 
a as an examiner and later as chief attorney for the Bureau of Motor Car- 
ww riers before being appointed associate general counsel of the Commission. 
ue 
he 
m- Court Enforcement Branch Appointment 
4) The Interstate Commerce Commission has announced the appoint- 
ment of Bernard A. Gould, of Washington, D. C., to be chief of the 
Court Enforcement Branch of its Bureau of Inquiry and Compliance. 
| Mr. Gould, a native of Plainfield, N. J., has been with the Commis- 
oa sion since 1936, and has served in various positions with the Bureau of 
“ Motor Carriers both in Washington and New York. Since 1952, he has } 
rs been regional attorney at New York for the Bureau of Inquiry and i 


Compliance. 





Motor Transportation 
By Harry E. Boor, Editor 
Attorney, American Trucking Associations, Inc. 





Supreme Court Requested to Rule on Denial of Motor Rights 
to Protect Railroads 


The United States Supreme Court has been asked to decide whether 
the Interstate Commerce Commission has authority to determine that 
trucking service may be denied in the areas where existing rail service 
is adequate. 

A jurisdictional statement was filed with the Supreme Court in the 
case involving the application of Schaffer Transportation Company of 
South Dakota in which authority was sought to haul granite, and the 
Commission denied the operating rights. A three-judge Federal Court 
of Sioux Falls, South Dakota upheld the I. C. C.’s denial of Schaffer’s 
application on the ground that existing rail service was adequate. 

The jurisdictional statement pointed out that: ‘‘This proceeding 
affords this court the first opportunity to pass on the power of the 
Commission to refuse to allow the institution of motor carrier service 
because of the availability to the shippers, who desire and support the 
need for such service, of rail service which the Commission considers 
adequate or ‘reasonably’ so. 

The case goes back to 1951 when Schaffer Transportation Company 
sought I. C. C. authority to haul granite between South Dakota and ten 
states in the East and sixteen states in the Midwest. Division 5 found 
that on the basis of evidence shown, public convenience and necessity 
required the services of Schaffer Company, and a certificate of operating 
authority should be issued. The case was reopened after numerous 
railroads protested the action and the Commission, in a 6-4 decision, 
reversed the Division 5 ruling on the grounds that the record ‘‘does not 
sustain the prior finding.’’ 

Petitions were filed for reconsideration and upon denial, the case 
was presented to the Federal District Court of South Dakota. It is the 
contention of the motor carrier parties that the Commission’s report on 
reconsideration ‘‘ violates the underlying purposes of the Interstate Com- 
merce Act * * * thereby promoting the railroad monopoly.’’ 





1. C. C. Appeals Frozen Food Case 


The Interstate Commerce Commission has appealed to the United 
States Supreme Court a Federal District Court decision which sets aside 
the Commission’s order directing Home Transfer and Storage Co. to 
cease and desist from transporting frozen fruits and vegetables without 
Commission authority. In the appeal, the Commission states: ‘‘If motor 
earriage of frozen fruits and vegetables is to be exempted, with conse- 
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quent rate cutting and unrestrained competition by unregulated truckers, 





it is reasonable to assume that rail carriers, as well as presently— 
regulated motor carriers, will lose much of its traffic to ‘exempt’ motor 
garriers.’’ The Commission went on to note: ‘‘Large investments in 
equipment have been made upon the assumption that the transportation 
of frozen fruits and vegetables is subject to the certificate and rate pro- 
visions of the act. The decision * * * not only imperils these investments 
but also portends a continuing erosion of the traffic which has been 
handled by all public transportation agencies.’’ 

The Commission’s report, which gave rise to the order set aside by 
the District Court, was entered in proceeding entitled MC-C-1562, Home 
Transfer and Storage Co., Investigation of Operations, 63 M. C. C. 785. 
Home Transfer contended before the three-judge District Court that the 
considered commodities are ‘‘agricultural commodities’’ and not ‘‘manu- 
factured products thereof,’’ within the meaning of those terms used in 
Section 203(b) (6) of the Interstate Commerce Act. 

The Commission’s appeal distinguishes East Texas Motor Freight 
Lines case from the present one by stating ‘‘In the East Texas case * * * 
this court concluded that agricultural commodities in their raw state or 
after they have become marketable by incidental processing are within 
the exemption from economic regulation * * *.’’ The Commission then 
goes on to state: ‘‘The frozen fruits and vegetables involved in the 
instant case are the result of entirely different treatment. After the 
fruits are sliced and cut up, but before they are frozen, sugar and syrup 
are added to each of them to provide sweetening and to maintain the 
natural color.’’ The Commission contends that the treatment given to 
fresh fruits and vegetables to convert them into frozen fruits and vege- 
tables changes them from agricultural products to manufactured prod- 
ucts thereof within the meaning of Section 203(b) (6). 


1. C. C. Requested to Change Salary Reporting Basis for Motor Carrier 
Employees 


The ICC has been petitioned to revise salary reporting requirements 
so that only those employees paid $20,000 or more will have to be listed 
by Class I motor carriers. The petition pointed out that while Class I 
railroads are required to list only those employees paid $20,000 or more, 
Class I motor carriers are required to list employees receiving $10,000 
or more. The petition stated: ‘‘There is no logical basis for this dif- 
ference in reporting requirements.’’ The Commission was reminded 
that the amount specified for officers, directors, ete. for 1949 was $20,000 
or more but was reduced to $10,000 in the Annual Report for 1950 and 
has been continued at the reduced figure. The petition points out that 
the amount specified for such officers, directors, etc. should be increased 
to $20,000 or more because the present figure is impractical and un- 
realistic in view of the present level of earnings of employees in the 
property motor carrier industry. Many motor carriers are now report- 
ing numerous regular employees, in some cases salesmen and terminal 
managers, who receive compensation in excess of $10,000 per year. 
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Missouri Retaliates on Third Structure Tax States 


Officials of the states of Arizona, Colorado, Idaho, Nevada, New 
York, Oregon, Utah, and Wyoming have been advised by the Missouri 
Highway Patrol that resident owned commercial motor vehicles of those 
states will be required to register in Missouri and display Missouri license 
plates. The chosen states in each case are charging Missouri commercial 
vehicles a mileage tax or some other third structure tax, and not having 
a similar tax structure in Missouri, the officials only recourse is to revoke 
license plate reciprocity. 

Missouri motor vehicle owners have been paying mileage taxes in 
each of the affected states, and carriers from these states have been 
enjoying full reciprocity in Missouri. Missouri has no trip permits in 
lieu of annual license and the new enforcement policy means vehicles 
from the states will be required to buy full Missouri licenses if they 
operate into or through Missouri. 

It is understood that the new policy does not apply to trailers and 
Missouri will continue to permit the interchange of trailers licensed in 
these states and will grant reciprocity on trailer license plates. It is also 
understood that Missouri will recognize the pro-rated plates on vehicles 
operated by residents of the states like California, Kansas and New 
Mexico that grant full reciprocity to Missouri vehicles, but it is further 
understood that Missouri will not recognize a pro-rate plate if the ve- 
hicle is operated by a resident of one of the affected states. It is the 
intention of Missouri to grant full reciprocity to residents from states 
that grant the same privileges to residents of Missouri. 





Canadian Registered Trucks to be Exempt from Federal Weight Tax 


The Commissioner of Internal Revenue has ruled that trucks legally 
licensed in the Provinces of Canada which enjoy license reciprocity 
rights in the United States need not pay the annual fee imposed under 
the Federal Aid Highway Act of 1956. 

The question deals with Section 4481(a) of the Internal Revenue 
Code which imposes on the use of trucks and truck trailer combinations, 
with a taxable gross weight of more than 26,000 lbs., an annual fee of 
$1.50 for each 1,000 Ibs. of taxable gross weight. The decision points 
out that Section 4481(b) of the Code requires that the tax be paid ‘‘by 
the person in whose name the highway motor vehicle is, or is required 
to be registered under the law of the state in which such vehicle is, or 
is required to be registered.’’ The opinion states that the tax liability 
is not incurred with respect to vehicles which are licensed in Canada 
unless they are required to be registered under the law of any state in 
the United States through which they operate. 

Vehicles operating from Canada will be required to pay the in- 
creased gasoline tax the same as other vehicles pay the gasoline tax for 
the use of the road. 
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Trucking Becomes a Game 


A new game called ‘‘Trucking, U. S. A.’’ has been developed and 
W copyrighted by a group of Portland truck industry executives. It is a 
ri game for 2 to 6 players each of whom is assigned ‘‘ownership’’ of a truck 
se route. Movement of the trucks across the routes is determined by a roll 
se of the dice and routes are marked off into ‘‘jump spaces’’ each of which 
al describes a penalty or a benefit to the operator as he moves his equip- 
1g ment from shipper to consignee. Such penalties as $500 P. U. C. permits 
ce or reimbursing a farmer $125 for a cow, paying ton-mile tax and so 
forth are common penalties in the game and have a familiar ring to 


in those who operate trucks. The game simulates the actual operations 
on and when the player delivers his loads successfully, he is paid by the 
in shipper’s exchange, secures another shipment and again runs a gamut 
es of risks and rewards based on actual conditions facing the trucking 
ey industry. 

The object of the game is to operate the company at a profit but the 

nd many risks encountered require players to move skillfully in order to 
in win. 
5) It is understood that the game is now in limited production but it is 
les hoped that the volume will be stepped up in order to meet anticipated 
W demand of various firms which have expressed interest in the game as 
er appropriate for the Christmas season. 





he Modified Special Rules of the 1. C. C. Rules of Practice to Become 
tes Effective October First 

The Interstate Commerce Commission has modified its Special Rules 

of Procedure, effective October first, to curtail what it has called ‘‘the 


ax liberal policy’’ with regard to applications for motor carrier and broker 
rights. The new rules deal only with applications filed under Section 
lly 206 for common carrier authority, Section 209 for contract carrier 
ity permits, and Section 211 for broker licenses. 
ler Under the new procedure, those opposed to an application assigned 
for oral hearing need not file a formal protest but must notify the ap- 
ue plicants representative (or the applicant in absence of the representa- 
ns, tive) of his intention to oppose the application at the hearing at least 
of ten days prior to the date of the hearing. A person who fails to notify 
nts the applicant of his intention to protest will be permitted to intervene in 


‘by the proceeding only upon a showing of substantial reasons in the petition 
red to intervene. 


or Under the new rules, an applicant who believes his application is 
ity susceptible of handling without hearing, may request such handling at 
ada the time proposals are filed. Under such circumstances, however, the 
In applicant is required to submit verified statements of the facts to which 
p . his witnesses would testify if an oral hearing were held. Protests against 
in- the granting of an application in which handling without oral hearing is 


for requested may be filed within 30 days of the date of the notice publica- 
tion in the Federal Register. The Commission will determine whether 
an assignment for oral hearing will be made, and in cases designated by 
the Commission for handling without oral hearing, the general rules 
concerning modified procedure will be applicable. 
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0. REGULATION 


O01. State Regulation 
01.1 Corporate Powers 


01.10 Generally 
01.10 Ultra vires acts constitute a matter for settlement between the 
applicant and the state of Ohio, and are outside the scope of this proceeding. 
MC-98833, Eastern Ohio Freight Lines, Inc., Youngstown, Ohio. .... M. C. C. 
, 7-18-56, Div. 1. 


01.5 Transportation 
01.51 Intrastate Movements 


01.51 The mixing or commingling of intrastate tonnage with interstate 
tonnage does not change the essential character of the commerce, whether 
state or interstate, and does not confer jurisdiction upon the Commission 
of the intrastate portion of the shipment. 269 I. C. C. 425, we No. 31828, 
Texas Industrial Traffic League v. Texas & N. O. R. Co., .. Se BESS, 
8-7-56, Div. 2. 


02. Federal Regulation 


02.0 Interpretation of Act 

02.00 Generally 

02.00 The Commission is an agency of limited authority and in the 
exercise of the powers delegated to it by Congress, those powers may not be 
extended beyond the express enactment or fairly implied inferences. The 
delegation of important powers may not be read into the law by implication. 
246 U. S. 547. No. 831566, N. J. & N. Y. R. Company’s Operation of Passen- 
ger Train in New Jersey, .... I. C. C. ...., 7-16-56, Commission. 


02.2 Interstate and Foreign Commerce 
02.20 Generally 
02.20 The transportation of passengers in special or charter service, 
by motor vehicle, in interstate or foreign commerce, is unquestionably sub- 
ject to the Act and applicants’ contention to the contrary is without merit. 
MC-115151, City Service Cab, Inc. Com. Car. App., 8-20-56, Div. 1. 


02.28 Local Part of Through Movement 


02.23 The merchandise shipped from the Denver break-bulk point to 
Colorado Springs and Pueblo retail stores has been intended from the very 
inception of the rail movement at points outside Colorado for ultimate 
distribution to these retail stores. Thus the transportation by applicant from 
Denver would be part of a through movement in interstate or foreign com- 
merce. See 21 M. C. C. 585. MC-115520, Motor Express Rentals Corp. 
Cont. Car. App., .... M. C. C. ...., 8-17-56, Div. 1. 


02.24 Interrupted Through Movement 


02.24 It is clear that when the merchandise reaches the warehouse, 
the interstate journey ceases. Since the continuity of the transportation has 
been broken, the subsequent distribution from the warehouse to retail stores 
er directly to individual customers in the same state as the warehouse, is a 
separate and distinct movement in intrastate commerce not subject to the 
Act. 29 M. C. C. 303. MC-115520, Motor Express Rentals Corp. Cont. Car. 
Ms. occ Ws We Ge tc ony Woke Oe Ee. Bs 


04. Exempt Operations 
04.0 Agricultural 
04.00 Scope 
04.00 The transportation of ordinary logs, i.e., sections of felled and 
trimmed trees not further processed, is exempt under Sec. 203 (b) (6) of 


the Act. MC-115514, Sub 2, Chancey Bros. Truck Line Com. Car. App., 
7-17-56, Div. 1. 
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04.00 The transportation of fresh fruits and vegetables is exempted 
by the provisions of Sec. 203 (b) (6) of the Act. MOC-115518, Arthur E. 
Swaer Com. Car. App., 7-23-56. Div. 1. 


04.00 Fresh citrus fruit sections have undergone such a change as to 
remove the transportation thereof from the partial exemption provided by 
Sec. 203 (b) (6) of the Act. 52 M. C. C. 511. MOC-110190, Sub 31, Penn- 
Dixie Lines, Inc., Ext.—Florida Points, .... M. C. C. ...., 8-22-56, Div. 1. 


04.02 Animals, Fish & Products 


04.02 Following the decision in 52 M. C. C. 576, the applicant may 
transport frozen, quick frozen and unfrozen fish and shellfish in the various 
forms in which it is shipped, but excluding fish and shellfish in hermetically 
sealed containers or which have been otherwise treated for preserving, under 
the exemption provided in Sec. 203 (b) (6) of the Act, so long as he does not 
transport for compensation in the same vehicle and at the same time com- 
modities other than those mentioned as coming within the partial exemption 
of that section. MO-115518, Arthur E. Swaer Com. Car. App., 7-23-56, 
Div. 1. 


04.5 Terminal Area Operations 
04.51 Rail 


04.51 When a carrier proposes to extend its lines into an area already 
served by another, the Commission’s jurisdiction has been held to attach, 
even though the length of the line to be constructed may be short and its 
purpose only to serve a single industry, and although the track under other 
circumstances might be considered a spur or industry track exempt from 
jurisdiction under Sec. 1 (18) of the Act pursuant to the provisions of 
Sec. 1 (22) thereof. See 270 U. S. 266. F. D. 18818, L. & N. R. Co., 
Construction, 7-26-56, Div. 4. 


06. Corporate Organization 


06.2 Disregard of Corporate Entity 
06.20 Generally 


06.20 In determining whether applicant controls or is controlled by a 
carrier operating in more than one state, the Commission may look through 
applicant’s corporate form. MC-98833, Eastern Ohio Freight Lines, Inc., 
Youngstown, Ohio, .... M. C. C. ...., 7-18-56, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.9 Limitation of Reparation Actions 
11.90 Jurisdiction 


11.90 A shipment delivered more than two years prior to the: filing 
of the complaint barred by the statute. No. 31726, Lutz & Schramm, Inc. 
v. Atlantic C. L. R. Co., .... I. C. C. ...., 8-6-56, Div. 2. 


11.94 Toll of Statute 


11.94 The 6-month period referred to in Sec. 16 (3) (c) may be 
extended by the filing of an informal complaint under the Commission’s 
Practice Rules, 183 I. C. C. 120. See also 191 Fed. 705, 711. However, 
after the parties are advised that the complaint cannot be disposed of in- 
formally, Practice Rule 25 (f) is applicable and the resubmission of an 
informal complaint must be on an additional-fact basis. No. 81872, 
Le Tourneau-Westinghouse Co. v. Southern Ry. Co., .... I. C. C. ....; 
8-24-56, Div. 2. 
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13. Pleading 


13.5 Defensive Pleadings 
18.58 Replies 


13.53 The new matter in the reply statement, is in the nature of re- 
puttal of the defendants’ statement, and as such it is admissible under the 
Commission’s Rules of Practice. Motion to strike overruled. MC-C-1808, 
Rubatex Division of Great American Industries, Inc. v. Smith’s Transfer 
Corp., .... M.C. C. ...., 8-20-56, Div. 3. 


13.7 Amendments 
18.70 Generally 


13.70 Although parties to a proceeding such as these cannot by amend- 
ment to an application bind the Commission to the acceptance or approval 
of forms, conditions, or restrictions which are impracticable, the Commission 
is disposed to cooperate when reasonably justified because such amendments 
tend to facilitate the hearing and adjudication of applications. MC-74389, 
Sub 1, George E. Nelson, Ext.—Six States, -- M. ©. GC. ...-, 8-16-56, 
Commission. 


18.71 Enlargement of Claim 


13.71 Allowance of the amendment eliminating the restriction “that 
such motor carrier equipment used herein shall be assigned to the exclusive 
use of the Ford Motor Company,” broadened the application contrary to the 
General Practice Rules, as amended. The board’s action in overruling the 
motion to dismiss the application on that ground reversed. MO-115582, 
Detroit Terminal & Cartage Co. Cont. Car. App., 7-26-56, Div. 1. 


13.72 At Hearing 


13.72 Since the requested substitution merely modifies the suspended 
rates so as to conform to the general increase approved in Ex Parte No. 196, 
the substitute schedules will be treated as those proposed. I & S No. 6552, 

Steel—Pennsylvania to Southern Points, .... I. C. C. ...., 8-16-56, 
Div. 2. 


13.72 The proposal considered as amended to reflect a pending pro- 
posed increase in the rail rate. I & S M-8034, Petroleum Jelly—McKees 
Rocks to Jeffersonville, .... M. C. C. ...., 8-27-56, Div. 2. 


13.74 Upon Exceptions 


13.74 Following the filing of exceptions to the proposed report, ap- 
plicant by letter requested leave to amend the application so as to exclude 
certain authority. This amendment satisfies the opposing carrier and will 
be allowed. MC-7523, Sub 7, Ventura Transfer Co., Ext.—Service within 
California, 8-16-56, Div. 1. 

16. Proof 


) 16.2 Burden of Proof 
16.21 Complaints 


16.21 The burden rests upon the complainant to prove the allegations 
made in the complaint. MO-C-1774, Middlewest Motor Freight Bureau v. 
Bird Trucking Co., .... M. C. C. ...., 7-20-56, Div. 3. 

16.22 Application 

16.22 The burden of proof is on the applicant seeking to register 
under the second proviso of Sec. 206 (a) of the Act. MC-98833, Eastern 
» mg Freight Lines, Inc., Youngstown, Ohio, .... M. C. C. ...., 7-18-56, 

oy. 1. 
16.28 I & S Proceedings 
16.23 The burden of proof is on the respondent to show that its rates 


as suspended are just and reasonable. I & S M-7525, Building Materials— 
St. Louis to Ohio, .... M. C. C. ...., 7-27-56, Div. 3. 
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16.23 The burden of proving the justness and reasonableness of the 
proposed charge is upon the proponent carriers. I & S M-7047, Manufac- 
tured Tobacco—Louisville to St. Louis, .... M. C. C. ...., 7-11-56, Div. 2, 


16.3 Official Notice 


16.84 Commission Proceedings 


16.34 The Commission can take official notice of its own decisions, 
Compare 277 I. C. C. 21 (26), and 49 M. C. C. 724, (727). Thus cognizance 
may: be taken of the fact that applicant did not receive temporary authority 
sought in another proceeding. MC-111602, Sub 2, Burnham Warehouse, 
Inc., Ext.—Columbus, Ga., .... M. C. C. ...., 8-16-56, Div. 1. 

16.34 In order to carry out the dictates of the National Transportation 
Policy, the Commission may take official notice of its actions in other pro- 
ceedings which bear materially upon the issues under immediate considera- 
tion. Compare 61 M. C. C. 349. MC-1641, Sub 84, Ray Peake, Ext.—Kansas 
and Nebraska, .... M. C. C. ...., 8-22-56, Div. 1. 

16.34 The Commission’s power to take official notice does not extend 
to evidence contained in records in other proceedings not incorporated 
herein. Compare 53 M. C. C. 277, 289. See also 36 M. C. C. 623, 624, 
However, the Commission may take judicial notice of the findings in those 
proceedings. MC-107544, Lemmon Transfer Co., Inc., Ext.—Charleston, 
W. Va., 7-25-56, Div. 1. 


16.4 Witnesses 
16.40 Competency 
16.40 Although certain of the supporting witnesses are not specifically 
identified with traffic management, all are familiar with the transportation 
needs of the companies they represent and are fully qualified to appear in 
support of the application. MC-115608, Turner Bros. Trucking Co. Com. 
Car. App., 8-10-56, Div. 1. 


16.42 Subpoenas 


16.42 The question whether the board’s refusal to subpoena the dis- 
trict supervisor was proper depends not upon any alleged rule to the effect 
that it is against Commission policy to subpoena one of its administrative 
personnel in a controversial proceeding (actually there is no such rule), 
but upon a full appraisal in the light of the existing circumstances of the 
question whether the testimony of the proposed witness, (whether a Com- 
mission employee or not), is necessary to the development of a full and 
complete record. MC-94742, Sub 9, Michaud’s Bus Line, Inc., Ext.—Salem, 
Mass., .... M. C. C. ...., 7-24-56, Div. 1. 


16.5 Testimony 
16.52 Verified Statements 


16.52 The facts asserted by the practitioner of the intervening motor- 
carrier association, dealing with rate history, may reasonably be assumed to 
be within his personal knowledge as an employee of the commerce depart- 
ment of the defendants’ tariff-publishing agent. Motion to strike on the 
ground that the witness does not have personal knowledge of such facts as 
required by General Practice Rule 50, overruled. MC-C-1808, Rubatex 
Division of Great American Industries, Inc. v. Smiths Transfer Corp., .... 
M. C. C. ...., 8-20-56, Div. 3. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Testimony by a person as to statements made to him by another 
are admissible to show merely that the statements were made though not 
to show that such statements were true or false. MC-94742, Sub 9, 
Michaud’s Bus Line, Inc., Ext.—Salem, Mass., .... M. C. C. ...., 7-24-56, 
Div. 1. 
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17. Hearing 
17.2 Motions 


17.20 Generally 

17.20 Motion to strike the complainant’s statement of facts, included 
in exceptions, overruled because not timely filed. MC-C-1806, Traffic Bureau 
of Sioux Falls v. Butterworth Motor Freight Lines, .... M. C. C. ...., 


8-10-56, Div. 3. 
17.4 Reception of Evidence 
17.42 Objection 


17.42 No proper foundation was laid for the opinion testimony by one 
of the supporting shipper’s witnesses as to the ability of the opposing com- 
mon carriers to render adequate service, and the evidence objected to will 
not be considered. MC-115582, Detroit Terminal & Cartage Co. Cont. Car. 
App., 7-26-56, Div. 1. 


17.48 Rulings 

17.43 The underlying office sales record from which the abstract was 
prepared was available at the hearing for examination by protestant, and 
said abstract does not appear to be otherwise objectionable. In the circum- 
stances, the exhibit was properly received in accordance with the purpose for 
which offered. MO-115861, Sub 38, Albert Durr, Ext.—Caskets, 7-19-56, 
Div. 1. 


17.43 The exhibit was properly received in evidence, as the record is 
not altogether clear that applicant’s attorney actually refused to tender the 
underlying data for inspection for at least it was offered for examination by 
protestant’s attorney. MC-94265, Sub 44, Bonney Motor Express, Inc., Ext. 
—Va., 7-23-56, Div. 1. 

17.43 Admission of a copy of an agreement between applicant and 
shipper covering the proposed operation was proper. Compliance with the 
requirements of Contracts of Contract Carriers, 1 M. C. C. 628, is a condi- 
tlon precedent to the actual issuance of a permit which otherwise has been 
authorized to be issued. 


Testimony concerning unsatisfactory service performed for the 
supporting shipper by an opposing carrier was properly admissible because 
it was in rebuttal to the testimony by a representative of the opposing 
carrier that his company had provided transportation to the shipper. 
MO-115582, Detroit Terminal & Cartags Co. Cont. Car. App., 7-26-56, Div. 1. 


17.46 Transcript of Testimony 


17.46 Practice Rule 82 provides that records in other proceedings be- 
fore the Commission shall be produced and offered as exhibits, with certain 
exceptions. The board erred in rejecting the transcript of testimony at a 
hearing in another application proceeding and it shall be considered as an 
_— MC-94742, Sub 9, Michaud’s Bus Line, Inc., Ext.—Salem, Mass., 

» o © G, ..00, eee, en 


17.5 Argumentation 
17.51 When Allowable 
17.51 Applicant’s request for oral argument is denied as no reasons 
are given therefor and on this record no useful purpose would be served 
thereby. MC-98404, Sub 1, James C. Cope Com. Car. App., .. M. C. C. 


, 8-27-56, Div. 1. 
18. Decisions 
18.0 Generally 


18.02 Related Proceedings in Single Report 

18.02 Request for consolidation denied. There is no legal inconsis- 
tency in the two decisions and there are no issues requiring consideration 
in a consolidated report. MC-94742, Sub 9, Michaud’s Bus Line, Inc., Ext.— 
Salem, Mass., .... M. C. C. ...., 7-24-56, Div. 1. 
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18.3 Exceptions 


18.32 Form & Content 


18.32 Applicant contends that the examiner erred in failing to summa- 
rize correctly all of the pertinent facts shown of record. However, the 
allegedly omitted facts are not stated specifically and the claim of error is 
not supported by reference to the record nor is a corrected statement of facts 
supplied as required by General Practice Rule 96. No further consideration 
thereof is required in the circumstances. MC-93421, Sub 1, Sw A. Byrnes, 
Inc., as Goods, Philadelphia to Swedesboro, .... M. C. C. ...., 
8-16-56, Div. 1 


18.35 Defective 


18.35 To the extent that the replies to exceptions question the pro- 
priety of the authority recommended by the examiner, they are in the nature 
ef exceptions. Since such exceptions were not filed within the authorized 
period for filing exceptions, they are late filed and will not be considered. 
MC-108456, Sub 6, Blake Brown and Howard Brown, Ext.—Various States, 

. M.C. C. ...., 8-23-56, Div. 1. 


18.35 Since the exceptions are general and vague, and do not, as re- 
quired by the Practice Rules, cite the part of the record relied upon or 
supply a corrected statement, they are entitled to little or no consideration. 
MC-111472, Sub 30, Diamond Transportation System, Inc., Ext.—Farm Ele- 
vators, .... M. C. C. ...., 8-22-56, Div. 1. 


18.35 The pleading is not in compliance with General Practice Rule 96. 
However, the contentions and arguments are primarily directed against or 
based upon the facts and conclusions as set forth in the Examiner’s report 
rather than upon evidence in conflict therewith. In the circumstances, the 
exceptions shall be considered. MC-114569, Sub 3, Shaffer Trucking, Inc., 
Ext.—Lykens, Pa., .... M. C. C. ...., 8-14-56, Div. 1. 


18.5 Reconsideration 
18.52 Petition For 


18.52 In the absence of timely filed exceptions, the recommended order 
of the examiner became effective by operation of law. Thereafter, appli- 
cant’s late-tendered exceptions were accepted for filing as a petition for 
reconsideration, and the proceeding was reopened for reconsideration. 
many <3 Sub 1, Whitfield Tank Lines, Inc., Ext.—Arizona, .... M. C. C. 

, 8-7-56, Div. 1. 


2. FRANCHISES 
20. Generally 
20.0 Jurisdiction 
20.02 Motor Carriers 


20.02 The Commission has the power in a proper case to grant 
authority in excess of that requested. Compare 322 U. S. 1. MOC-115582, 
Detroit Terminal & Cartage Co., Cont. Car. App., 7-26-56, Div. 1. 


20.08 Restriction Upon Service 


20.08 It is not the Commission’s practice to authorize service from 
plant site to plant site, since the effect probably would be to restrict the 
carrier to a single shipper which the Commission has no right to do in 
view of the proviso in Sec. 209 (b) of the Act. MOC-115582, Detroit Terminal 
& Cartage Co., Cont. Car. App., 7-26-56, Div. 1. 
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20.1 When Interstate Franchise Required 


20.13 Intrastate Operation 


20.13 A common carrier must be lawfully engaged in operation solely 
within one state in order to fall within the partial exemption from the cer- 
tificate requirements. Second proviso of Sec. 206 (a) (1) of the Act. In 
determining whether it is so engaged, it is necessary to ascertain whether 
applicant controls, or is controlled by or in a common interest with a 
multiple-state carrier. 44 M. C. C. 616, oF A carrier so controlled does 
not fall within the exemption. 47 M. C. . 743, 745. MOC-98833, Eastern 
Ohio Freight Lines, Inc., .... M. C. C. ...., 7-18-56, Div. 1. 


20.3 Conflicting Applications 
20.30 Generally 


20.30 The applications of the three other carriers have received favor- 
able consideration by the Division, but no certificates have been issued pend- 
ing action on petitions for reconsideration. In view of the tremendous 
yolume of traffic to be moved, a need has also been shown for the services 
cf the applicants herein. MC-115285, Sub 2, S. L. and J. D. Gascho, Ext.— 
Salt, 8-24-56, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 


21.01 Ambiguous Authority 


21.01 The grant in authorizing applicant to transport general com- 
modities ‘‘in collection and delivery services’’ between points in the New 
York commercial zone, is clear and unambiguous and does not include trans- 
fer (line-haul) service between points in the New York commercial zone, 
particularly as part of through movements between points in Pennsylvania 
and points in New England. MC-109924, Sub 4, Easton Motor Freight, Inc., 
Ext.—N. Y. Commercial Zone, .... M. C. C. ...., Aug. 16, 1956, Div. 1. 
21.02 Duplication 

21.02 To the extent that the grant duplicates any authority now 
held by applicant, it shall not be construed as conferring more than one 
operating right. par gat Sub 37, Insured Transporters, Inc., Ext.— 
Portland, .... M. C. C. ...., 7-26-56, Div. 1. 

21.02 It is the Commission's practice in the granting of alternate 
routes to avoid duplication of operating rights. MC-78632, Sub 97, Hoover 
Motor Express Co., Inc., Ext.—Bolivar, .... M. C. C. ...., 8-14-56, Div. 1. 

21.02 In order to avoid duplication of operating richie, grant con- 
ditioned upon applicant’s requesting in writing the cancellation of his present 
authority to transport livestock issued in MC-71462. MO-71462, Sub 26, 
Chris Sorenson, Ext.—Livestock (Other Than Ordinary)—Various States, 

. M. C. C. ...., 7-16-56, Commission. 


21.1 Type of Operation 


21.11 Common Carrier 


21.11 The possession of a certificate, in and of itself, and without per- 
formance of any transportation, constitutes the holder of such certificate a 
common carrier subject to the provisions of the Act. See 38 M. C. C. 603 
and 65 F. Supp. 981. F. D. 19206, River Excursions, Pur., 8-6-56, Div. 4. 


21.11 A carrier’s service which as a practical matter can be used only 
by a limited number of shippers but which is held out to the general public 
is nevertheless common carriage. MO-114569, Sub 3, Shaffer Trucking, Inc., 
Ext.—Lykens, Pa., .... M. C. C. ...., 8-14-56, Div. 1. 
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21.18 Contract Carrier 

21.13 The proposed operation, which is designed solely to meet the 
transportation needs of the supporting shipper is of such a specialized nature 
and not held out to the general public, as to constitute contract carriage, 
MC-115861, Sub 8, Albert Durr, Ext.—Caskets, 7-19-56, Div. 1. 


21.2 Dual Operations 


21.22 Common & Contract 

21.22 The commodities authorized to be transported herein are differ- 
ent in character from those described in applicant’s contract carrier authority 
and will be transported on behalf of different types of shippers. It is ap- 
parent, therefore, that the authority granted herein would not afford oppor- 
tunity for discriminatory practices which Sec. 210 of the Act is designed to 
prevent. Holding of certificate and permit found consistent with the public 
interest. MC-114569, Sub 8, Shaffer Trucking, Inc., Ext.—Lykens, Pa., 
...-. MLC. C. ...., 8-14-56, Div. 1. 

21.22 Holding by applicant of a permit as authorized herein, and the 
holding by applicant and by a commonly controlled carrier of certain cer- 
tificates heretofore issued, found consistent with the public interest and the 
National Transportation Policy. MC-98421, Sub 1, a A. Byrnes, Inc., Ext. 
—Canned Goods, Philadelphia to Swedesboro, .... M. C. C. ...., 8-16-56, 
Div. 1. 


21.3 Routes Operated 
21.32 Off-Route Points 


21.32 In the absence of any restriction, service is authorized between 
an authorized off-route point, on the one hand, and, on the other, each 
termini or authorized intermediate point. The authority to serve off-route 
points is not dependent upon the location of such points in relation to the 
points on the appurtenant regular route. Location affects the modus 
operandi only. Appurtenance of such service to the regular route is apparent 
with measurement of its “good faith’ solely in terms of distance operated 
over the regular route. Because of the geographical relation of the off- 
route point in relation to one terminal, the most direct operation between 
these points does not require traversal of the regular route and the most 
direct route may be used. 37 M. C. C. 763. Distinguishing 62 M. C. C. 261 
and 189 Fed. 2d. 816 (certiorari denied 342 U. S. 830). MOC-F-5371, The 
National Transportation Co.—Pur.—North Branford Transportation Co., Inc., 
..+. M.C.C. ...., 7-20-56 Commission. 


21.5 Points Authorized 


21.51 “To or From” Restrictions 


21.51 A grant to serve job site locations is indefinite, ambiguous, and 
difficult of interpretation. Authority granted to serve all points in the 
described destination territory. See 53 M. C. C. 810 and 53 M. C. C. 815. 
MC-51018, Sub 3, The BESL Transfer Co., Ext.—Ohio and additional Indiana 
and Kentucky Points, .... M. C. C. peer ye 56, Div. 1. 

21.51 While it egnanes that the shipments will move to job sites, a 
restriction to serve at such points is undesirable because of difficulties of 
interpretation and enforcement. See 53 M. C. C. 810 and 53 M. C. C. 815. 
MO-112266, Sub 1, Craycraft Trucking, Inc.. Ext.—Indiana, Michigan and 
Ohio, 8-16-56, Div. 1. 


21.55 Indefinite Locations 


21.55 Based upon the job-site amendment, rail protestants with- 
drew their opposition. Although applicant is agreeable to having his 
authority so restricted, such a restriction is indefinite, ambiguous, and 
would be difficult of interpretation. MC-112669, Sub 1, Abe K. Friesen, 
Ext.—Brick and Tile, .... M. C. C. ...., 7-24-56, Div. 1. 
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21.56 Commercial Zones—Generally 


the 21.56 The scope of the zone adjacent to and commercially a part of 
ture any municipality is a factual issue which is not affected by the result in 
age. other respects such as the fact that certain motor carriers would obtain ex- 


tended operating rights which they had unsuccessfully attempted to obtain 
in other proceedings. Compare 61 M. C. C. 489. Ex Parte No. MO-37, 
Commercial Zones and Terminal Areas (Charleston, W. Va., Commercial 


Jone), .... M.C.C. ...., 7-23-56, Div. 1. 
ffer- 21.57 Commercial Zone Formula 
rity 21.57 Citronelle, Ala. is an incorporated municipality with a popula- 


ap tion of 1,350. Its commercial zone consists of all unincorporated areas 

por- within 2 miles of its corporate limits and all of any other municipality, any 

d to part of which is within 2 miles of said corporate limits. See 46 M. C. C. 665. 

blic Authority to serve Citronelle embraces authority to serve its commercial 

Pa., zone. 54 M. C. C. 21. MC-107002, Sub 84, Walter M. Chambers, Ext.— 
Mobile, Alabama, 7-19-56, Div. 1. 

the — 21.59 Commercial Zones—Specific 


r~ 21.59 Motor-carrier authority to serve points in New Jersey adjacent 
Bat to N. Y. City should be construed as authority to serve all points in New 
8-56 Jersey in the commercial zone of any authorized point, but not N. Y. City or 
; any other point in New York. 54 M.C.C. 21. Applicant, under its authority 
to serve Newark has no authority to serve any point in New York. MO- 
109924, Sub 4, Easton Motor Freight, Inc., Ext.—N. Y. Commercial Zone, 
..»» M.C.C. ...., 8-16-56, Div. 1. 


ween 21.59 The geographical and topographical aspects of the Charleston, 
each W. Va. area are unusual and such as to negative logical application of the 
oute population-mileage formula. Populations and commercial development have 
) the followed the relatively narrow confines of the valley. Commercial zone 
odus redefined to include additional points and areas both upstream and down- 
stream. Ex Parte No. MOC-37, Commercial Zones and Terminal Areas 
(Charleston, W. Va., Commercial Zone), .... M. C. C. ...., 7-23-56, Div. 1. 


off. 21.6 Equipment Operated 

ween 21.61 Refrigerator 

21.61 Grants to transport commodities ‘‘requiring refrigeration’’ have 

The proven impracticable because the requirement of refrigeration varies with 

Inc. the season and part of the country involved. Grant limited to transportation 
i: of fruit and vegetable juices moving in vehicles equipped with mechanical 

refrigeration. Compare 64 M. C. C. 559. MOC-111981, Sub 1, Robideau’s 

Express, Inc., Ext.—Camden, N. J., 6-24-56, Div. 1. 


21.7 Service Authorized 

, and 21.70 Generally 

1 the 21.70 Weight restriction or limitation not imposed because all that is 
815. proper in this respect should be accomplished by applicant in his tariff 
liana publications. MO-112669, Sub 1, Abe K. Friesen, Ext.—Brick and Tile, 
«oes MLC. C. ...., 7-24-56, Div. 1. 

es, & 21.70 The restriction against transportation of shipments weighing 
es of 10,000 pounds or more would be difficult to police and enforce. In any 
815. event it appears unnecessary here. MOC-31879, Sub 5, Exhibitors Film 


. and Delivery & Service Co., Inc., Ext.—Publications, .... M. C. C. ...., 7-17-56, 
Div. 1. 
21.71 Class of Patrons 

with- 21.71 Grant restricted to performance of service for a particular class 


z his of shippers (persons engaged in the business of canning foodstuffs) in con- 
formity with the principle established in 19 M. C. C. 475. MOC-983421, R. A. 
Byrnes, Inc., Ext.—Canned Goods, Philadelphia to Swedesboro, .... M. C. C. 
+++, 8-16-56, Div. 1. 
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21.71 A common carrier must serve all shippers indiscriminately. 54 
M. C. C. 1. The restriction of service to ‘“‘wholesale and retail news dealers 
and agents’’, would not be consistent with the statutory obligations of a 
common carrier or otherwise practical. MC-31879, Sub 5, Exhibitors Film 
Delivery & Service Co., Inc., Ext—Publications, .... M. C. C. ...., 7-17-56, 
Div. 1. 


21.8 Conversion of Operation 


21.82 Irregular to Regular 


21.82 Applicant has been serving Stockton regularly, although that 
port is designated as an irregular port of call in its certificate. Considering 
the cessation of operations by another carrier, applicant’s certificate will be 
amended to show Stockton as a port receiving regular service during the 
period August through February. W-1041, Sub 1, Isbrandtsen Co., Inc., Ext. 
—Year-Round Operation, .... I. C. C. ...., 8-7-56, Div. 4. 


21.9 Authorized Transportation of Persons 
21.93 Special Operations 


21.93 There is a clear distinction between charter and special opera- 
tions. 1M. C. C. 521, 29 M. C. C. 293, and 54 M. C. C. 291. 

Proposed transportation of patrons to “Beano” games, unless 
performed under a bona fide charter, are special operations. 66 M. C. C, 
473. MC-94742, Sub 9, Michaud’s Bus Line, Inc., Ext.—Salem, Mass., 

. M.-C. C. ...., 7-24-56, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 The description “commodities used in canning or processing 
food’’, identifies the articles to be transported by reference to their intended 
use. Although certain cans may be labeled or relabeled, tested for quality 
or inspected at the destination, this is a mere incident of distribution of the 
canned goods by the shipper at the destination, and the contents of the cans 
are not subject to further canning or processing for preservation. Therefore 
the contents, comprising the general line of canned goods, are not ‘‘com- 
modities used in canning or processing food’. MC-98421, Sub 1, R. A. 
Byrnes, Inc., Ext.—Canned Goods, Philadelphia to Swedesboro, .... M. C. C. 

, 8-16-56, Div. 1. 


22.01 Interpretation 


22.01 In determining whether or not a particular article is embraced 
within a commodity description in a carrier’s operating authority, the Com- 
mission must be governed to a large extent by what the article is considered 
to be in the industry. 62 M. C. C. 325, 329. MC-95540, Sub 173, Watkins 
Motor Lines, Inc., Interpretation of Certificate, .... M.C. C. ...., 8-22-56, 
Commission. 


22.06 Descriptions 


22.06 Although the petroleum products list in the descriptions case, 
61 M. C. C. 209 was prescribed for use in making future grants, it may 
appropriately be used in determining the commodities granted in or ex- 
cluded from motor-carrier authorities previously issued. MO-25648, Sub 382, 
Evert’s —" ercial Transport, Inc., Ext.—Methanol, .... M. C. C. 
7-23-56, Div. 1. 
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22.1 Products of Agriculture 
22.15 Fresh or Frozen Fruits & Berries 


22.15 The term “frozen citrus products” as used in the certificate 
heretofore issued, does not authorize the transportation of citrus juice, un- 
frozen, though it contains some ice crystals and is normally kept and trans- 
ported at a controlled temperature of less than 32 degrees. It is sold as 
fresh orange juice. Findings in prior report, 64 M. C. C. 455, reversed here 
on reconsideration. MC-95540, Sub 173, Watkins Motor Lines, Inc., Inter- 
pretation of Certificate, .... M. C. C. ...., 8-22-56, Commission. 


22.15 The description ‘fruit juice’’ commercially does not include 
“tomato juice’, and specific authority will be granted to handle tomato 
juice. The word “fruit” in its popular and usual meaning does not include 
tomatoes, and this is so irrespective of the botanical or technical meaning 
given in dictionaries. See 149 U. S. 304. MOC-107107, Sub 68, Alterman 
Transport Lines, Inc., Ext.—Frozen Fruit Juice Other Than Citrus, 8-14-56, 
Div. 1. 


22.5 Semi-Processed Material 
22.54 Industrial Chemicals & Acids 


22.54 Authority to transport ‘‘general commodities except liquid pe- 
troleum products in bulk in tank trucks’’, does not authorize the transporta- 
tion of those chemicals which are in fact products of petroleum and known 
to be such at the time the shipment is tendered. Such authority excludes 
petro-chemicals including methanol. See Petroleum products list in the 
Descriptions case, 61 M. C. C. 209. Furthermore, authority to transport 
“chemicals and chemical solutions, liquids or solids, except petroleum 
products’”’ does not include petro-chemicals. MC-25643, Sub 32, Everts’ 
Commercial Transport, Inc., Ext.—Methanol, .... M. C. C. ...., 7-23-56, 
Div. 1. 


22.8 Necessaries 
22.82 Canned or Preserved Foods 


22.82 The term ‘“‘canned goods” is used to describe ‘‘foods which have 
been processed and placed in hermetically sealed containers for the purpose 
of preservation’’, and the term ‘‘canned’’ refers to a ‘“‘process of preserva- 
tion’’ rather than the receptacle. 61M. C. C. 311. MOC-93421, Sub 1, R. A. 
Byrnes, Inc., Ext.—Canned Goods, Philadelphia to Swedesboro, .... M. C. C. 
...., 8-16-56, Div. 1. 


22.82 “Canned goods’’, as used in grants of operating authorities, 
means foods which first have been processed for preservation, and secondly, 
have been placed for preservation in hermetically sealed containers; and 
that processing even though accompanied by placement in a hermetically 
sealed container is not enough if something beyond that, such as tempera- 
ture control for example, is essential to preservation. 61 M. C. C. 311. 
Where refrigeration is not imperative for limited periods as with canned 
hams and so-called hot pack juices (see also 61 M. C. C. 625), although 
generally kept under refrigeration, the commodities fall within the term 
“canned goods’. However, the considered fresh fruit salad depends pri- 
marily on refrigeration for its preservation, even though vacuum packed 
with one-tenth of one percent benzoate of soda added, and cannot be con- 
sidered to be included in the description ‘‘canned goods’. MC-110190, Sub 
81, Penn-Dixie Lines, Inc., Ext.—Florida Points, .... M. C. C. 4 
8-22-56, Div. 1. 
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22.86 Furniture & Furnishings 

22.86 A grant of new furniture (uncrated) as described in appendix II 
to the report in Descriptions in Motor Carrier Certificates, 61 M. C. C. 209, 
except articles named therein which are also named in nad III or IV 
thereto covering store and office fixtures and kitchen equipment, would be 
consistent with the amendments to the applications and by employment of 
the terminology in the Descriptions case, uniformity of certificates would 
be retained. MC-7489, Sub 1, George E. Nelson, Ext.—Six States, 
M. C. C. ...., 8-16-56, Commission. 


23. Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 The fact that applicant’s balance sheet shows a deficit of 
$34,140., standing alone, does not establish that it is unable from a financial 
standpoint, properly to render the proposed service. Since savings are 
anticipated by use of the proposed alternate route, a grant should aid in 
improvement of applicant’s financial condition. MC-3081, Sub 6, Dickey 
Freight Line, Inc., Ext.—Alternate Route, .... M. C. C. ...., 8-10-56, 


Div. 1. 
23.6 Unauthorized Operations 
23.60 Generally 


23.60 The admission by applicant’s manager of knowingly conducting 
unauthorized operations over a considerable period of time, for which the 
record shows no mitigating circumstances, establishes a lack of fitness prop- 
erly to perform the service proposed. Since applicant has failed to meet the 
statutory prerequisite of establishing fitness, there is no alternative but to 
deny the application. MO-111602, Sub 2, Burnham Warehouses, Inc., Ext.— 
Columbus, Ga., .... M. C. C. ...., 8-16-56, Div. 1. 

23.62 Good Faith 


23.62 It is not necessary to determine on this record whether “stack- 
ing sticks,’”’ which appear to be pieces of rough, unprocessed lumber, are 
within the exemption provisions of Sec. 203 (b) (6) of the Act, because the 
applicants have sufficient color of right to preclude any finding of intentional 
unlawful operation reflecting upon their fitness. MC-115514, Sub 2, Chancey 
Bros. Truck Line Com. Car. App., 7-17-56, Div. 1. 


23.68 Reformation 


23.638 Applicant discontinued the operations conducted under the 
alleged lease when their lawfulness was challenged. It is apparent that he 
had no willful intention of violating any provision of the Act and there is no 
reason to find him unfit. MC-115692, S. A. Wheeler Com. Car. App., 7-17-56, 
Div. 1. 

23.7 Past Violation of Laws or Regulations 
28. 70 Generally 


23.70 Past violations of the Act terminated. Applicant found fit and 
able. MC-10900, Sub 19, McCullough Transfer Co., Ext.—Points in Michigan 
and West Virginia, 7-26-56, Div. 1 
23.71 Safety 


23.71 Motor carriers of dangerous explosives must assume a higher 
degree of responsibility than carriers of general commodities. Although 
applicant reported only two accidents involving the transportation of ex- 
plosives during the considered period, its entire accident rate is pertinent 
in the determination of its fitness to haul dangerous explosives. In view 
of applicant’s repeated failure to comply with the Commission’s regulations 
and the gravity and frequency of its accident rate, it has failed to establish 
that it is fit and able to transport dangerous explosives. MCO-66900, Sub 14, 
Houff Transfer, Inc., Ext.—Explosives, .... M. C. C. ...., 7-25-56, Div. 1. 
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23.9 Brokers 
; 23.91 Independence 
V 23.91 Though applicant contends that his agency relationship is inci- 
Ye dental to his brokerage activities and that when acting in a brokerage 
of capacity he would be the exclusive agent of the individuals and groups for 
id which such service is provided, his agency relation with American Bus Lines 


by its very nature is such as to negate his ability to exercise that indepen- 

dence of action and decision which should govern the action of a broker. 

MC-12635, D. T. O’Neal Broker App., .... M. C. C. ...., 7-17-56, Div. 1. 
24. Need for Proposed Operation 


24.0 Generally 


aj 24.01 Requisite Proof 
re 24.01 The burden of proof is upon applicant to show that there is a 
in public demand or need for the proposed service, and that existing carriers 
*y are unable or unwilling to meet any reasonable demand for service. MC- 
6, 114004, Sub 7, Arkansas Trucking Co., Inc., Ext.—Secondary Movements, 

onc. Bho. Oy GC... «+ a» Sae-S6, Div. 1. 

To same effect: 

ig MC-115022, Sub 1, Chamberlain’s Trailer Transport, Inc., Ext.—All 
1e Points, 8-8-56, Div. 1. 
“ MC-105498, Sub 5, F. S. Millard, Ext.—Household Appliances, 
to M. C. C. ...., 8-22-56, Commission. 
— 24.01 Applicant’s proposed service would be more convenient for the 


supporting shipper, but this fact cannot be used as a basis for a grant since 
presently authorized carriers are able and willing to meet shipper’s reason- 
K- able transportation requirements. Unless and until these carriers are tried 

and found unable or unwilling to provide the type of service necessary to 


~ enable shipper to compete effectively, efficiently, and economically in the 
al area concerned, a grant would not be consistent. MC-104898, Sub 4, 
xy H. Gordon Trueman, Ext.—Boats—38 States, 7-26-56, Div. 1. 

24.01 Assuming that intervener’s service is monopolistic in character, 
the mere existence of monopoly, standing alone, is not a sufficient justifica- 
tion for the establishment of a new operation in the absence of a showing 

he of some inferiority or inadequacy in the transportation service of the exist- 

he ing carrier. No such showing has been made. MO-113779, Sub 27, York 

. Intrastate Trucking, Inc., Ext.—Muriatic Acid, .... M. C. C. ...., 7-17-56, 
, Div. 1. 

24.01 The fact that the producers do not actually have the right to 
control the routing of the considered traffic does not render their testimony 
concerning transportation conditions inadmissible or materially affect its 

ad weight. It appears that the consignees generally leave the routing of such 
an traffic to the producers. Despite vestiture of control technically in the con- 
signees, the producers have a very definite interest in obtaining a prompt 
and dependable service for the distribution of their products. MC-28067, 
er Sub 8, Williams Motor Transfer, Inc., Ext.—Granite, .... M. C. C. ...., 
zh 8-6-56, Div. 1. 
x- 24.01 In the absence of a showing as to the inadequacy of existing 
nt service, the lack of support from the principal shipper together with the 
Ww small amount of traffic which will move under the control of the shipper 
ns testifying at the hearing, no real need has been shown for the proposed 
sh service. MC-2229, Sub 61, Red Ball Motor Freight, Inc., Ext.—Karnack, 


4, 8-10-56, Div. 1. 
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24.01 While evidence of a present or future need for the transporta- 
tion of house trailers in secondary movements is difficult to obtain because 
of the non-repetitive character of the traffic, some showing must be made 
that existing motor carriers cannot or are not adequately serving the public 
need. MC-114004, Sub 7, Ark. Trucking Co., Inc., Ext.—Secondary Move- 
ments, .... M. C. C. ...., 8-14-56, Div. 1. 


24.01 None of the motor carriers referred to by the rail carriers sub- 
mitted evidence here nor did the shipper herein support either of the appli- 
cations referred to. Therefore, it cannot be concluded that such carriers 
have sufficient equipment and facilities available to perform the service 
required by the supporting shipper. MC-115692, S. A. Wheeler Com. Car. 
App., 7-17-56, Div. 1. 


24.01 There is no evidence that shippers have experienced any diffi- 
culties in obtaining service where such service has been sought from the 
existing carrier. To this extent, the application will be denied. MC-114897, 
Sub 5, Whitfield Tank Lines, Inc., Ext.—Ariz., .... M. C. C. ...., 8-17-56, 
Div. 1. 


24.01 The territory involved is limited as to potential passenger busi- 
ness. To the extent that applicant proposes to transport passengers from 
One point to certain points, he would provide service such as is now per- 
formed by another carrier, and no need for such additional service is shown. 
That portion of application denied. W-1074, Sub 2, Clyde Martin, Ext.— 
Trempealeau, 8-8-56, Div. 4. 


24.01 Even though the evidence indicates that shippers in the terri- 
tory involved have adequate rail and motor service and that the proposed 
service would provide low-cost transportation, such a showing, standing 
alone, does not warrant denial of an application for authority to perform 
water carrier operations. 265 I. C. C. 207. W-381, Sub 5, Federal Barge 
Lines, Inc., Ext.—Sioux City, 7-31-56, Div. 4. 


24.01 The only positive evidence of a need for additional service 
from certain California ports to Philadelphia and New York Harbors, is the 
cessation of operations of another carrier. This fact, standing alone, does 
not fulfill the statutory requirements so as to warrant a grant of additional 
authority to serve these ports. W-1041, Sub 1, Isbrandtsen Co., Inc., Ext.— 
Year-Round Operation, .... I. C. C. ...., 8-7-56, Div. 4. 


24.01 It is undesirable, if not pecnidede to lay down any general rule 
by which it can be determined whether or not certificates of public con- 
venience and necessity should be issued for the construction of proposed 
new lines of railroad and, therefore, every case must be decided in the light 
of its own special circumstances. See 1M.C.C. 190. F. D. 18544, Northern 
Pacific Ry. Co. Construction, 8-1-56, Commission. 


24.02 Brokerage 


24.02 To meet the statutory requirement to show that the proposed 
operation will be consistent with the public interest and the national trans- 
portation policy before a license may be issued, it must be shown, among 
other things, that applicant has the ability to exercise an independent and 
unrestrained judgment in the allocation between competing carriers of 
business which he obtains or in the selection of motor carriers for the 
transportation of traffic booked by him and thereby be able to provide the 
public with the best service available. See 64 M. C. C. 751. MO-12635, 
D. T. O’Neal Broker App., .... M. C. C. ...., 7-17-56, Div. 1. 


24.08 Contract Carriage 


24.03 There is no specific evidence that a single consignee will enter 
into a contract with applicant or that any traffic will move if this application 
is granted. Denied on reconsideration. MOC-105498, Sub 5, F. S. Millard, 
Ext.—Household Appliances, .... M. C. C. ...., 8-22-56, Commission. 
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24.03 The evidence fairly establishes a need for the authority recom- 
mended, which is merely an enlargement commoditywise of applicant’s 
presently-held permit. MC-108456, Sub 6, Blake Brown and Howard Brown, 
Ext.—Various States, .... M. C. C. ...., 8-23-56, Div. 1. 


24.03 The fact that adequate motor common carrier service is avail- 
able does not constitute a bar to the grant of contract carrier authority if 
the circumstances are such that the contract carrier would render a different 
type of service, more responsive to the shipper’s needs, than that provided 
by the motor common carrier. MC-98421, Sub 1, R. A. Byrnes, Inc., Ext.— 
Canned Goods, Philadelphia to Swedesboro, ooee M. C. C. ...., 8-16-56, 
Div. 1. 


24.03 With a number of common carriers who need the traffic avail- 
able and are able to furnish the service, a grant of authority to a contract 
carrier whose service will result in the traffic being withheld from the 
common carriers cannot be found consistent with the public interest. On the 
contrary it must be looked upon as hostile thereto. MC-115407, Steel Motor 
Express, Inc., Cont. Car. App., 7-19-56, Div. 1. 


24.03 The supporting shippers require a specialized service that can- 
not be provided by the opposing motor and rail carriers, i.e., delivery at 
farms, ranches, aircraft landing fields, other off-rail points, and points not 
served by the opposing motor carriers. Permit granted. MO-115504, 
Kenison Trucking, Inc., Cont. Car. App., 7-17-56, Div. 1. 


24.04 Parallel State Authority 


24.04 The fact that applicant is the holder of intrastate authority 
which duplicates the interstate authority sought herein is not a sufficient 
basis for a finding of public convenience and necessity. Applicant is not 
relieved of its burden of establishing by adequate, independent, proof that 
the proposed service is necessary. MC-2229, Sub 61, Red Ball Motor Freight, 
Inc., Ext.—Karnack, 8-10-56, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 The possibility that the shipper will enter into private carrier 
operations if the instant application is denied, is not a valid basis for a 
grant of the requested interstate authority which would deprive existing 
carriers of traffic they are authorized and willing to transport. MC-115520, 
Motor Express Rentals Corp., Cont. Car. App., .... M.C. C. ...., 8-17-56, 
Div. 1. 


24.09 It is doubtful whether a denial of the instant application, in 
whole or in part, would result in the supporting shipper’s use of protestant 
or other for-hire motor facilities as they would not be in a position to pro- 
vide shipper with the unique type of service it requires and which it now 
has through private carriage. Permit granted. MOC-115361, Sub 8, Albert 
Durr, Ext.—Caskets, 7-19-56, Div. 1. 


24.09 If shipper were unable to obtain applicant’s specialized and 
personalized service, including the stationing of adequate equipment and 
experienced personnel at the plant on a continuous 24-hour basis, it appears 
likely that resort to private carriage would be made because of shipper’s 
past experience with the inadequate service of existing common carriers. 
Granted. MC-112113, Sub 1, Gypsum Haulage, Inc., Ext.—Burlington Town- 
ship, N. J., 7-25-56, Div. 1. 


24.09 Some shippers are presently using proprietary equipment to 
serve certain areas due to the lack of existing motor-carrier service and no 
doubt would use the proposed service. Granted to that extent. MO-114897, 
Sub 1, Whitfield Tank Lines, Inc., Ext.—Arizona, .... M.C. C. ...., 8-7-56, 
Div. 1. 
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24.1 Patron Need 
24.10 Requisite Proof 


24.10 None of the reasons presented in support of the application 
under the circumstances shown indicates a strong or urgent need for the 
proposed service. See 72 I. C. C. 89 (93), 79 I. C. C. 187 and 2441. C. C. 
470 (477). Denied. F. D. 18544, Northern Pacific Ry. Co. Construction, 
8-1-56, Commission. 

24.10 Applicant has the burden of proving that there is, or will be, 
a need for his services within the areas proposed to be served and as to 
four counties he has failed to sustain this burden. Application denied to 
that extent. MC-115682, A. C. Blackburn, Jr., Com. Car. App., 8-14-56, 
Div. 1. 

24.10 None of the public witnesses show either a present or future 
need for the proposed service and they are generally unfamiliar with exist- 
ing transportation services. General testimony adduced by applicant’s em- 
ployees is not supported, and affords no basis for an affirmative finding as 
to the need for the proposed service. In the circumstances, the applications 
must be denied. MC-115151, City Service Cab, Inc., Com. Car. App., 8-20-56, 
Div. 1. 

24.10 A grant of authority cannot be predicated merely upon savings 
or other benefits that would accrue to applicant from the use of the direct 
routes, where, as here, no public need exists for additional service over the 
direct routes. MC-110190, Sub 27, Penn-Dixie Lines, Inc., Ext.—Phila- 
delphia, 8-14-56, Div. 1. 

24.10 The evidence submitted by applicant to show a public need for 
the proposed service is weak, vague, and generalized; and does not warrant 
the grant of any authority. MC-115022, Sub 1, Chamberlain's Trailer Trans- 
port, Inc., Ext.—All Points, 8-8-56, Div. 1. 

24.10 While the traffic does not originate at, and is not destined to, 
all points in the states sought by applicant, it would be unduly restrictive 
and contrary to the shippers’ needs to restrict any authority granted to 
specific origins and destinations named by supporting shippers. A territorial] 
grant will be more responsive to the shippers’ transportation needs and en- 
able applicant to provide a complete service. MOC-1189098, Sub 5, Joseph 
Solis, Jr., Ext.—Lumber, 7-18-56, Div. 1. 

24.10 Three shippers support the application. Two have never had 
any traffic moving to Virginia and do not know when, if ever, they will need 
or use the proposed service. The third had three loads of frozen lemonade 
from Chicago to Roanoke, Va. This evidence is too vague, general, indefi- 
nite and speculative to warrant a grant of gig MC-94265, Sub 44, 
Bonney Motor Express, Inc., Ext.—Va., 7-23-56, Div. 


24.11 Preference or Desire 


24.11 The mere preference of the shippers for applicant’s service, and 
the fact that applicant would benefit from the proposed authority, do not 
alone warrant a grant of the authority sought, where no need has been 
established, and where the grant would be unduly and unjustifiably detri- 
mental to existing carriers. MO-45338, Sub 4, Chester Sayre, Ext.—Maine, 
~.+. M. CC. C. ...., 8-15-56, Div. 1. 

24.11 The mene desire for applicant’s service, in the absence of a 
showing of some significant deficiency in the character of the existing 
services, is not sufficient to justify the grant of a new motor carrier authority. 
Denied. ei Sub 30, Diamond erg System, Inc., Ext.— 


Farm Elevators, M. C. C. ...., 8-22-56, Div. 
To same effect: 
MC-98404, Sub 1, James C. Cope, Com. Car. App., .... M. C. C. ...., 


8-27-56, Div. 1. 
MO-115407, Steel Motor Express, Inc., Cont. Car. App., 7-19-56, Div. 1. 
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24.18 Use of Existing Carriers 


Shipper has not used or even attempted to avail itself of the services of 
11 existing carriers authorized to conduct extensive single-line and interline 
operations in the past several years. In the circumstances, this portion of 
the application denied. MC-108456, Sub 6, Blake Brown and Howard Brown, 
Ext.—Various States, .... M. C. C. ...., 8-28-56, Div. 1. 

24.13 Until the shipper has tested the service now authorized, a need 
for additional service cannot be justifiably found. MC-1641, Sub 34, Ray 
Peake, Ext.—Kan. and Neb., .... M. C. C. ...., 8-22-56, Div. i. 


24.14 Proximity of Carrier Terminals 


24.14 Applicants’ convenient location will provide the supporting 
shipper with an efficient and more expeditious service. Granted. MC-115603, 
Turner Bros. Trucking Co. Com. Car. App., 8-10-56, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Future need for a proposed service may be established by a 
showing that the supporting shippers are actually soliciting business or have 
some definite plan upon which it can be reasonably found that the commodi- 
ties sought to be transported will move in the near future. MO-114227, 
Sub 6, Albert Meeusen and Clifford Russell, Ext.—Lacquer Thinner, 8-2-56, 
Div. 1. 


24.16 Commercial Competition 


24.16 In order to meet increasing competition by other manufacturers 
as well as to provide a more adequate, efficient ,and expeditious service to 
certain consignees, shipper is also in need of a motor service. Granted. 
MO-107408, Sub 207, E. Brooke Matlack, Inc., Ext.—Hopewell, Va., 7-18-56, 
Div. 1. 

24.16 The proposed operation will enable the shipper to meet the 
competition of other producers who provide job site delivery, without ad- 
versely affecting any existing carriers. Granted. MC-112266, Sub 1, Cray- 
craft Trucking, Inc., Ext.—Ind., Mich. and Ohio, 8-16-56, Div. 1. 


24.2 Traffic Available 
24.23 Possibly 


24.23 The public interest is not served by the granting of extensive 
operating rights based merely upon the possibility that some portion of such 
rights may be utilized at some future date. MO-1641, Sub 34, Ray Peake, 
Ext.—Kan. and Neb., .... M. C. C. ...., 8-22-56, Div. 1. 


24.25 New or Increased Traffic 


24.25 The evidence fairly establishes such a substantial present and 
certain expanding future movement as to warrant the conclusion that the 
supporting shippers have a need for the proposed service of applicant in 
addition to the services of the other presently authorized carriers. MO- 
95540, Sub 231, Watkins Motor Lines, Inc., Ext.—Frozen Foods from Fla. 
and Ga., .... M. C. C. ...., 8-22-56, Commission. 


24.4 Adequacy of Facilities 
24.42 Motor Truck Equipment 


24.42 Those motor carriers authorized to perform the service, own a 
limited number of “black’”’ units of equipment and augment their fleet 
through trip-leasing arrangements whereby applicant’s fleet is made avail- 
able with drivers. Considering the extent of the tonnage so transported, 
those supplying the equipment should hold appropriate authority. MC- 
109689, Sub 25, W. S. Hatch Co., Ext.—Idaho, 7-23-56, Div. 1. 
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24.44 Tank Truck Equipment 


24.44 Applicant proposes to provide deliveries involving unloading by 
air pressure and has devoted a certain portion of its equipment exclusively 
to the transportation of latex. The desire of the latex users for the type of 
equipment applicant would provide is reasonable and they are entitled to 
receive their shipments in the manner proposed. MC-30887, Sub 47, Shipley 
Transfer, Inc., Ext.—Midland, Mich., 7-19-56, Div. 1. 


24.5 Adequate Amount of Service 
24.52 Peak Traffic 


24.52 Shipper requires motor as well as rail service to effect expedited 
movements during peak traffic periods and to meet competition of another 
manufacturer which has motor carrier service available. The only opposing 
motor carrier does not have appropriate authority. Granted. MC-103378, 
Sub 48, Petroleum Carrier Corp., Ext.—Pace Junction, Fia., 8-10-56, Div. 1. 


24.53 Railroad 


24.53 Rail service is inadequate because shipper does not have suf- 
ficient volume for carload shipments and some of its consignees are not 
located on rail sidings. Rail service also is not flexible in meeting needs for 
multiple deliveries and is not sufficiently expeditious. MC-107107, Sub 75, 
Alterman Transport Lines, Inc., Ext.—North Platte, Neb., 8-27-56, Div. 1. 

24.53 Rail service is not entirely adequate for shipper’s needs because 
many customers specify motor-carrier service, numerous points of delivery 
are located off-rail, and a service faster than rail is required to replenish 
stock piles of salt for ice control. MO-115285, Sub 2, Samuel L. Gascho and 
John D. Gascho, Ext.—Salt, 8-24-56, Div. 1. 

24.53 The evidence indicates that the supporting shippers require the 
proposed service for movements to job sites and service stations where the 
consignees are not located on rail sidings and for shipments which require 
expedited handling. Granted. MC-107544, Sub 28, Lemmon Transport Co., 
Inc., Ext.—Charleston, W. Va., 7-25-56, Div. 1. 

24.53 Rail service does not adequately provide the expeditious and 
flexible service required by the supporting shippers. Granted. MOC-87231, 
Sub 3, Bay and Bay Transfer Co., Inc., Ext.—Bulk Commodities, 8-21-56, 
Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 With one exception, existing carriers are regular-route carriers, 
and cannot meet delivery requirements to points not located on their routes. 
MC-108435, Sub 8, Oscar C. Radke, Ext.—Feed, .... M.C. C. ...., 8-16-56, 
Div. 1. ' 


24.6 Adequate Quality of Service 
24.65 Semi-Processed Material 


24.65 Existing transportation facilities are not sufficient to provide 
the direct and expeditious services which the supporting shipper requires 
and to which it is entitled. MC-25648, Sub 38, Everts’ Commercial Trans- 
port, Inc., Ext.—Formaldehyde, Calif., 7-18-56, Div. 1. 


24.68 Necessaries 


24.68 Shipper’s sole complaint against the service of existing carriers 
is their inability always to furnish equipment at the precise time requested. 
Delays, however, stem in large measure to the giving of insufficient notice 
by the shipper. There is no showing that applicant would or could provide 
equipment any more quickly than existing carriers do at present. Denied. 
MO-107818, Sub 17, Ella Greenstein, Ext.—Frozen Foods, 7-23-56, Div. 1. 
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24.7 Single Line Service 
24.77 Scheduled Operation 


24.77 Interline service is not fully responsive to the needs of the ship- 
pers. Movement by applicant is dependent upon the schedule of the par- 
ticular river carrier and a grant to enable provision of single-line service 
will eliminate delays. W-700, Sub 7, Coyle Lines, Inc., Ext.—Baton Rouge, 
8-13-56, Div. 4. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 Since operation over the described routes involves service at 
intermediate points they cannot be used under the deviation rule. MO-42487, 
Sub 297, Consolidated Freightways, Inc., Ext.—Salem, Oreg. By-Pass, 
7-19-56, Div. 1. 


25.07 Requisite Proof 


25.07 Applicant did not adduce any evidence to show that it is pres- 
ently transporting any substantial volume of granite from and to the pertin- 
ent points. Without such a showing, the evidence of operating economies 
and efficiency upon which it relies is insufficient, standing by itself, to estab- 
lish public convenience and necessity. MC-28067, Sub 8, Williams Motor 
Transfer, Inc., Ext.—Granite, .... M. C. C. ...., 8-6-56, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted in the Following Proceedings: 
Dickey Freight Line, Inc., Ext.—Alternate Route, MC-3031, Sub 6, 


8-10-56, Div. 1 25.08* 
Hoover Motor Express Co., Inc., Ext.—Bolivar, MC-78632, Sub 97, 

8-10-56, Div. 1 25.08* 
Powell Bros. Truck Lines, Inc., Ext.—Tulsa, MC-66808, Sub 27, 

7-26-56, Div. 1 25.08* 


25.4 Improved or New Service 


25.40 Generally 


25.40 Although the proposed route is 66 miles shorter than the pres- 
ent route of 263 miles and will permit a saving of about 2 hours driving 
time on a one-way trip, applicant will not be able to perform over the pro- 
posed route a service so greatly improved as to amount to a new service. 
MC-3031, Sub 6, Dickey Freight Line, Inc., Ext.—Alternate Route, .... M. 
a 93.62 , 8-10-56, Div. 1. 


25.5 Effect Upon Competitive Position 
25.51 Present Competitive Ability 


25.51 While replicant at present makes deliveries earlier in the day 
than applicant, there is nothing to indicate that applicant cannot provide 
the same schedule over its present route. In the circumstances, a grant will 
not significantly affect applicant’s ability to compete with existing carriers 
and the operating economies from the 14 percent reduction in mileage will 
indirectly benefit the public. MC-66808, Sub 27, Powell Bros. Truck Lines, 
Inc., Ext.—Tulsa, .... M. C. C. ...., 7-26-56, Div. 1. 
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26. Preservation of Sound Transportation Conditions 


26.3 Relocation of Route 
26.32 Motor Carrier 


26.32 Applicant should have sought authority to operate over newly 
located highway segments. Its outstanding certificate would have been cor- 
rected to show the new highway designations assigned the segments of the 
old highways. The application will be considered amended accordingly. 
MC-42487, Sub 297, Consolidated Freightways, Inc., Ext.—Salem, Oreg. By- 
Pass, 7-19-56, Div. 1. 


26.4 Promote Operating Economy 
26.43 Balance Traffic 


26.43 The flow of traffic between these cities is so unbalanced that the 
four existing carriers already have a difficult problem in rendering efficient 
and economical service over their routes. Denied. MC-3009, Sub 19, West 
Brothers, Inc., Ext.—Pensacola, .... M. C. C. ...., 8-20-56, Div. 1. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 The benefits to be derived by the public will outweigh any 
detriment that may accrue to any existing carriers. It does not appear that 
grants herein will adversely affect to any material degree, the operations of 
existing carriers, either rail or motor. MC-25643, Sub 38, Everts’ Com- 
mercial Transport, Inc., Ext.—Formaldehyde, Calif., .... M. C. C. ...., 
7-18-56, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 No carrier is entitled to protection from competition in the con- 
tinuance of a service which fails to meet the transportation needs of the 
public; nor should the public be deprived of an improved service merely 
because it may result in the diversion of some traffic from other carriers. 
MC-28067, Sub 8, Williams Motor Transfer, Inc., Ext.—Granite, .... M. C. 
C. ...., 8-6-56, Div. 1. 


26.71 A carrier is entitled to the profits of its own business whether its 
traffic is normal or is materially increased through the unexpected expansion 
of industrial enterprises within the territory served. F. D. 18818, Louisville 
& N. R. Co. Construction, 7-26-56, Div. 4. 

26.71 Sound economic conditions in the transportation industry re- 
quire that carriers now serving a particular territory or locality should 
normally be accorded the right to transport all traffic therein which they can 
handle adequately, efficiently and economically, before a new operation 
should be authorized. This conclusion is applicable not only with respect 
to existing traffic but also with respect to potential traffic. 282 I. C. C. 725. 
F. D. 18544, Northern Pacific Ry. Co. Construction, 8-1-56, Commission. 

To same effect: 


MC-115407, Steel Motor Express, Inc., Cont. Car. App., 7-19-56, Div. 1. 
26.73 Motor Bus Carriers 


26.73 No public benefit would be served if the ability of the bus com- 
panies to continue their service becomes jeopardized. F. D. 18698, Camp 
Lejeune R. Co., et al, Securities and Operation, etc., .... I. C. C. 
8-23-56, Div. 4. 


26.74 Motor Truck Carriers 


26.74 If applicant were authorized to serve these points, the present 
volume would have to be divided among applicant and the existing carriers, 
and, as a result, none would have enough traffic to support such service. 
Denied. MC-3009, Sub 19, West Brothers, Inc., Ext.—Pensacola, .... M. C 
C. ...., 8-20-56, Div. 1. 
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26.74 Public benefits to be derived from expansion of applicant’s 
service outweigh the effect of such expansion on existing carriers. MC- 
48670, Sub 4, Delcher Brothers Storage Co., Ext.—Cal., .... M. C. C....., 
8-17-56, Div. 1. 

26.74 The protesting motor common carriers have not in the past 
participated to any great degree in the movement of fertilizer from the 
pertinent point, and, therefore would not be deprived of any important 
traffic heretofore enjoyed. MC-115504, Kenison Trucking, Inc., Cont. Car. 
App., 7-17-56, Div. 1. 

26.74 Inasmuch as the opposing carrier is not presently handling the 
particular traffic involved, it does not appear that it will be materially af- 
fected by a grant. MC-30887, Sub 47, Shipley Transfer, Inc., Ext.—Midland, 
Mich., 7-19-56, Div. 1. 


26.74 Applicant requested that the certificate sought be restricted 
against the performance of service which would duplicate some of that 
which protestant is authorized to render. Granted subject to the proposed 
restriction. MC-71462, Sub 26, Chris Sorenson, Ext.—Livestock (Other than 
Ordinary )—Various States, .... M. C. C. ...., 7-16-56, Commission. 


26.79 Lack of Carrier Protestants 


26.79 It is incumbent upon applicant to establish that its proposed 
operation will be consistent with the public interest and the National Trans- 
portation Policy before a license may be issued, regardless of the fact that 
no One opposes the application. MC-12685, D. T. O’Neal Broker App., .... 
M. C. C. ...., 7-17-56, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


Chicago, R. I. & P. R. Co., Construction, F. D. 18971, 7-31-56 27.11* 
Erie R. Co. et al, Trackage Rights, Etc., F. D. 19182, .... 1. ©. C. 

, 8-27-56 27.11% 
Louisiana & Ark. Ry. Co., Acquisition & Operation, Etc., F. D. 

19290, 8-6-56 27.11* 


McCloud River R. Co. Acquisition & Operation, F. D. 16905, 8-18-56 27.11* 


Minnesota W. Ry. Co. et al, Trackage Rights, Etc., F. D. 19322, 
8-3-56 (Embraced in F. D. 19323) 27.11% 


Port Terminal R. of S. C. Operation, F. D. 19397, 8-6-56 27.11* 
27.12 Denied 
Camp agape R. > et al Securities & Operation, Etc., F. D. 

1 


8698, - 1.C.C. ...., 8-28-56 27.12* 
Louisville & N. R. Co. Construction, F. D. 18818, 7-26-56 27.12° 
Northern Pac. Ry. Co. Construction, F. D. 18544, 8-1-56 27.12* 

27.2 Motor Bus Operations 
27.22 Denied 
Atlantic Yellow Cab Co., MC-115150, Com. Car. App., 8-20-56 
(Embraced in MC-115151) 27.22* 
City Service Cab, Inc., MC-115151, Com. Car. App., 8-20-56 (Em- 
braced in MC-115150) 27.22* 


27.3 Motor Truck Common Carrier Operations 


27.31 Granted 
Alterman Transport Lines, Inc., MC-107107, Ext. Sub 68, Frozen 

Fruit Juice other than Citrus, 8-14-56 27.31° 
Alterman Transport Lines, Inc., MC-107107, Ext. Sub 75, North 
Platte, Nebr., 8-27-56 
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Bay and Bay Transfer Co., Inc., MC-87231, Ext. Sub 3, Bulk Com- 
modities, 8-21-56 

The Besl Transfer Co., MC-51018, Ext. Sub 3, Ohio & Additional 
Ind. and Ky. Points, .... M. C. C. ...., 8-14-56 

Blackburn, A. C., Jr., MC-115682, Com. Car. App., 8-14-56 

Blodgett Uncrated Furniture Service, Inc., MC-35890, Ext. Sub 7, 
Seven States, .... M. C. C. ...., 8-16-56 (Embraced in 
MC-7439, Sub 1) 


Campbell Sixty-Six Express, Inc., MC-75320, Ext. Sub 72, Hollister, 


Mo., 8-27-56 

Chambers, Walter M., MC-107002, Ext. Sub 84, Mobile, Ala., 
7-19-56 

Chancey Bros. Truck Line, MC-115514, Sub 2, Com. Car. App., 
8-17-56 


Consolidated Freightways, Inc., MC-42487, Ext. Sub 297, Salem, 
Ore. By-Pass, 7-19-56 

Craycraft Trucking, Inc., MC-112266, Ext. Sub 1, Ind., Mich. & 
Ohio, 8-16-56 

Delcher Bros. Storage oe» MC-43670, Ext. Sub 4, Calif., 
M. C. C. ...., 8-17-56 

Reaper bihaseuene Motor Transport, Inc., MC-107839, Ext. Sub 
18, La., 7-23-56 

Easton Motor Freight, ae ee Ext. Sub 4, N. Y. Com- 


mercial Zone, ... C. ...., 8-16-56 

Everts’ Commercial Transport, Inc., MC-25643, Ext. Sub 32, 
Methanol, .... M. C. C. ...., 7-23-56 

Everts’ Commercial Transport, Inc., MC-25643, Ext. Subs 38 & 39, 
Formaldehyde, Cal., .... M. C. C. ...., 7-18-56 

Exhibitors Film Delivery 2 Service Co., Inc., MC-31879, Ext. Sub 5, 
Publications, .... STE 04% Kg 7- 17-56 (Embraced in 


MC-33383, Sub 3) 
Friesen, Abe K., MC-112669, Ext. Sub 1, Brick & Tile, 
M. C. C. ...., 7-24-56 
Gascho, 8. L. & J. D., MC-115285, Ext. Sub 2, Salt, 8-24-56 (Em- 
braced in MC-52978, Sub 11) 
Hatch, W. S., Co., MC-109689, Ext. Sub 25, Idaho, 7-23-56 
Insured ee Inc., BO-E6t S87, Ext. Sub 37, Portland, 


Senne, ‘John W. & Alys Mae iii MC-33383, Ext. Sub 3, Pub- 
lications, .... M. C. C. ...., 7-17-56 (Embraced in MC- 
31879, Sub 5) 

Lemmon Transport Co., Inc., MC-107544, Ext. Sub 28, Charleston, 
W. Va., 7-25-56 

Matlack, E. Brooke, Inc., MC-107403, Ext. Sub 207, Hopewell, Va., 
7-18-56 (Embraced in MC-114699, Sub 2) 

McCullough Transfer Co., MC-10900, Ext. Sub 19, Points in Mich. 
& W. Va., 7-26-56 

Meeusen, Albert & Clifford Russell, MC-114227, Ext. Sub 6, 
Lacquer Thinner, 8-2-56 

Nelson, George E., MC-7439, Ext. Sub 1, Six States, .... M. C. C. 

, 7-16-56 (Embraced in MC-35890, Sub 7) 
O’Boyle Tank Lines, MC-106965, Ext. Sub 80, Hopewell, Va., 
7-18-56 (Embraced in MC-107403, Sub 207) 


27.31* 
27.31* 
27.31* 
27.31* 
27.31* 
27.31° 
27.31* 
27.31* 
27.31* 
27.31* 
27.31% 
27.31* 
27.31° 


27.31* 


27.31* 
27.31* 


27.31* 
27.31* 


27.31* 


27.31* 
27.31* 
27.31° 
27.31* 
27.31* 


27.31* 
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Peake, Ray, aeeenss. Ext. Sub 34, Kan. & Neb., .... M. C. C. 
. eee, 8-22-56 

Petroleum Car. Corp., MC-103378, Ext. Sub 43, Pace Junction, Fla., 
8-10-56 

Radke, Oscar C., MC-108435, Ext. Sub 8, Feed, .... M.C.C....., 
8-16-56 

Refrigerated Transport ate Inc., MC-107515, Ext. Sub 129, Frost- 
proof, .... M. C. -.++, 8-22-56 (Embraced in MC- 95540, 
Sub 173) 

Robideau’s Express, Inc., MC-111981, Ext. Sub 1, Camden, N. J., 
7-24-56 

Shaffer Trucking, Inc., MC-114569, Ext. Sub 3, Lykens, Pa., .... 
Od es Se , 8-14-56 

Shipley Transfer, Tae., MC-30887, Ext. Sub 47, Midland, Mich., 
7-19-56 


Solis, Joseph, Jr., MC-113993, Ext. Sub 5, Lumber, 7-18-56 


Sorenson, Chris, MC-71462, Ext. Sub 26, Livestock (Other Than 
Ordinary )—-Various States, ooee MLC. C. ...., Fo 6-56 


Tank Lines, Inc., MC-114699, Ext. Sub 2, Hopewell, Va., 7-18-56 
(Embraced in MC-107403, Sub 207) 


Turner Bros. Trucking Co., MC-115603, Com. Car. App., 8-10-56 
Ventura Transfer Co., MC-7523, Ext. Sub 7, Service Within Cal., 


8-16-56 
Watkins Motor Lines, Inc., MC-95540, Ext. Sub 231, Frozen Foods 
from Fla. and Ga., .... M. C. C. ...., 8-22-56 


Wheeler, S. A., MC-115692, Com. Car. App., 7-17-56 
Whitfield Tank Lines, Inc., MC-114897, Ext. Sub 1, Ariz., .. 
M. C. C. 


Williams Motor Transfer, Inc., MC-28067, Ext. Sub 8, Granite, 
ooo M,C. C. ...., 8-6-56 


27.32 Denied 
Arkansas Trucking Co., Inc., raped» Ext. Sub 7, Second- 
56 


ary Movements, .... M. C. 5 ae , 8-14 - 

a= i Express, Inc., + FAY Ext. Sub 44, Virginia, 

Burnham Warehouses, Inc., MC-111602, Ext. Sub 2, Columbus, 
Ga., .... M. C. C. ...., 8-16-56 

Chamberlain’s Trailer Transport, Inc., MC-115022, Ext. Sub 1, All 
Points, 8-8-56 

Cope, se oe ia atm Sub 1, Com. Car. App., .... M. C. C. 


Greenstein, Ella, MC-107818, Ext. Sub 17, Frozen Foods, 7-23-56 
Houff Transfer, Inc., MC-66900, Ext. Sub 14, Explosives, 


M. C. C. ...., 7-25-56 

Penn-Dixie Lines, Inc., MC-110190, Ext. Sub 27, Philadelphia, 
8-14-56 

Penn-Dixie Lines, Inc., MC-110190, Ext. Sub 31, Florida Points, 

M. C. C. ...., 8-22-56 

Red Ball Motor Freight, Inc., MC-2229, Ext. Sub 61, Karnack, 
8-10-56 

Sayre, Chester, MC-45338, Ext. Sub 4, Maine, .... M.C.C....., 
8-15-56 


Swaer, Arthur E., MC-115513, Com. Car. App., 7-23-56 
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= . H. Gordon, MC-104893, Ext. Sub 4, Boats—33 States, 
-26-56 
West Bros., Inc., MC-3009, Ext. Sub 19, Pensacola, .... M. C. © 


York Interstate Trucking, Inc., MC-113779, Ext. Sub 27, Muriatic 
Acid, .... M. C. C. ...., 7-17-56 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


Brown, Blake and Howard, MC-108456, Ext. Sub 6, Various States, 
M. C. C. ...., 8-23-56 


ihyrace, ine. R. A., MC-93421, Ext. iy 1, Canned Goods, Phila- 
delphia to Swedesboro, nee a «eee, 8-16-56 


Detroit Terminal & Cartage Co., tana sete: Cont. Car. App., 
7-26-56 

Durr, Albert, MC-115361, Ext. Sub 3, Caskets, 7-19-56 

Gypsum Haulage, Inc., MC-112113, Ext. Sub 1, Burlington Town- 
ship, N. J., 7-25-56 

Kenison Trucking, Inc., MC-115504, Cont. Car. App., 7-17-56 


Michigan Transportation Co., geneag hs Ext. Sub 11, Salt, 8-24-56 
(Embraced in MC-115285, Sub 2) 


R. & H. Corp., MC-4409, Ext. Sub 9, Returned Containers, .... 
M, C..C. secs , 8-17-56 

27.42 Denied 

Diamond Transportation System, Inc., MC-111472, Ext. Sub 30, 


Farm Elevators, .... M. C. C, ...., 8-22-56 
Millard, F. S., MC-105498, Ext. Sub 5, Household Appliances, 
mn Oo Gs se cas , 8-22-56 


Motor Express Rentals Corp., MC-115520, Cont. Car. App., .... 
M. C. C. -56 


Steel Motor Express, Inc., MC-115407, Cont. Car. App., 7-19-56 
27.5 Water Carrier Operations 
27.51 Granted 


Coyle Lines, Inc., W-700, Ext. Sub 7, Baton Rouge, 8-13-56 (Em- 
braced in W-700, Com. Car. App. Also W-700, Subs 2, 3, 5 
and 6) 

Federal Barge Lines, Inc., W-381, Ext. Sub 5, Sioux City, 7-31-56 
(Embraced in W-381, Com. Car. App. Also W-381, Subs 2 


and 4) 
Isbrandtsen Co., Inc., W-1041, Ext. Sub 1, Year-Round Operation, 
I. Cc. C. eee, 8-7- 56 (Embraced in W-1041, Com. Car. 
App. ) 


Martin, Clyde, W-1074, Ext. Sub 2, Trempealeau, 8-8-56 (Em- 
braces W-1074, Com. Car. App.) 
27.7 Brokerage 
27.72 Subjected to ‘“‘Tauck” Tours Restrictions 
O’Neal, D. T., MC-12635, Broker App., .... M. C. C. ...., 7-17-56 


28. Transfer, Modifications or Revocation 


28.1 Transfer 


28.11 Successor Business Unit | 

28.11 Transfer to W. L. and W. C. McGehee, a partnership d/b/a 
McGehee Lumber Co. of a permit issued in W-1016 to W. L., W. C. and 
C. A. McGehee, approved. Amended permit issued. F. D. 19412, W. L., 
W. C. and C. A. McGehee Permit Transfer, 8-13-56, Div. 4. 


27.32* 
27.32¢ 
27.32* 


27.41* 
27.41* 


27.41* 
27.41° 


27.41* 
27.41* 


27.41* 


27.41* 


27.42* 
27.42° 


27.42* 
27.42* 


27.51* 


27.51* 


27.51° 


27.51° 


27.72* 
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28.13 Dormant 


28.13 The fact that the evidence shows no movements by transferor 
from and to points in the Carolinas in recent years does not establish an 
abandonment of operations to those states. See 239 I. C. C. 250, 254. 
There is no evidence that transferor did not intend to resume or conduct 
services to points in that area. On the contrary he was ready, willing and 
able to serve all ports covered by his certificate anytime he could secure 
a cargo. After disposal of his barges, agreements were made with trans- 
feree to conduct operations pending transfer of the certificate. 

While the reasoning and conclusions in motor-carrier cases involving 
the transfer of an abandoned or suspended operation also are applicable to 
water carriers (265 I. C. C. 611; 265 I. C. C. 669), the contrasting types of 
operations between motor carriers and water carriers must be recognized. 
See 285 I. C. C. 169, 181, wherein the steady flow of commodities by motor 
and rail was compared with fluctuations in the demand for barge service. 
F. D. 18885, Robert B. Wathen Certificate Transfer, 8-28-56, Div. 4. 


28.3 Revocation 
28.30 Generally 


28.30 Under the terms and conditions of the freight forwarder per- 
mit, the holder thereof is obligated to render reasonably continuous and 
adequate service to the public pursuant to the authority granted, and a 
failure to do so constitutes sufficient ground for a change in or revocation 
of the permit. No. 31804, Acme Fast Freight, Inc. v. Inter State Express, 
..-. LC. C. ...., 7-27-56, Div. 4. 


29. Abandonment 


29.1 Jurisdiction 
29.11 Intrastate Operations 


29.11 The Commission has authority to authorize abandonment, both 
as to interstate and intrastate traffic, of a branch of a trunk-line carrier, 
the remainder of which will continue to operate in interstate commerce, 
and it is unnecessary for the applicant to secure the consent of a state 
thereto. 271 U. 8. 153. However, here the abandonment of an entire line, 
rather than a branch is sought and the Commission is without authority to 
authorize the discontinuance as to the intrastate business. 258 U. S. 204. 
F. D. 19009, Saratoga & 8S. R. Corp. Abandonment, 8-6-56, Div. 4. 


29.2 When Granted 
29.25 Lack of Need 


29.25 Shippers who must be urged to use a line apparently have no 
great need for it. Nor should applicant be required to operate at a loss to 
insure lower truck competitor rates to affected shippers. See 282 I. C. C. 1. 
F. D. 19009, Saratoga & S. R. Corp., Abandonment, 8-6-56, Div. 4. 


29.3 Determination of Earnings 


29.832 Expenses of Involved Line 


29.32 Amounts of compensation paid officers are judgment figures and 
the Commission is not empowered to substitute its judgment in this field for 
that of the applicant. The Commission has no power to regulate salaries. 
139 I. C. C. 741. However, the Commission may take into consideration the 
payment of excessive salaries to officers in determining whether the aban- 
donment of a line should be authorized if that expense is charged against 
the particular operation. Even so, all salaries to officers could not be ex- 
cluded if work in the managerial sense is actually performed. F. D. 19000, 
Saratoga & S. R. Corp., Abandonment, 8-6-56, Div. 4. 
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29.32 The line to be abandoned is entitled to full credit for any addi- 
tional expense that applicants would incur in handling their company coal 
as a result of the abandonment. F. D. 18641, Dawson Ry. Co. et al. Aban- 
donment, ....I.C. C. ...., 7-25-56, Div. 4, on reconsideration. 

29.32 "There is no showing that the amounts charged for train-crew 
wages actually would have been saved had the line been abandoned. Ap- 
proval of the application does not necessarily constitute acceptance of the 
methods of computation. F. D. 19828, New York, N. H. & H. R. Co. Aban- 
donment, 8-6-56, Div. 4 


29.34 Taxes 


29.34 Property taxes in Iowa cannot be saved by an abandonment of 
a eT stretch of line. See 282 1. C. C. 525, 529-530. F. D. 18971, 
R. I. & Pac. R. Co. Construction, etc., ois yy eee 1-31-56, Div. 4. 


29.4 Economic Effect 


29.45 Employees 
29.45 257 1.C. C. 700 conditions imposed. F. D. 19880, M-K-T R. Co., 
Abandonment, 8-28-56, Div. 4. 


29.8 Conditions 


29.81 Sale to New Operator 


29.81 Certificate will impose a condition that applicant shall sell the 
line to any responsible party offering within 40 days from the date of the 
certificate, to purchase the same for continued operation at not less than the 
net salvage value of the property. F. D. 19009, Saratoga & S. R. Corp., 
Abandonment, 8-6-56, Div. 4. 


29.9 Disposition of Abandonment Applications 


29.91 Granted 
Chicago, R. I. & P. R. Co., Construction, etc., F. D. 18971, 
I. C..C. 


«eee, 7-31-56 29.91* 
Long Island R. Co., Abandonment, F. D. 19421, 8-28-56 29.91* 
Minnesota W. Ry. Co. et al. Trackage Rights, etc., F. D. 19322, 

8-3-56 (Embraced in F. D. 19323) 29.91* 
M-K-T R. Co., Abandonment, F. D. 19330, 8-28-56 29.91* 
N. Y., N. H. & H. R. Co., Abandonment, F. D. 19328, 8-6-56 29.91* 
Saratoga & S. R. Corp., Abandonment, F. D. 19009, 8-6-56 29.91* 
29.92 Denied 
Dawson Ry. Co. et al. Abandonment, F. D. 18641, .... I. C. C. 

, 1-25-56 29.92* 
3. FINANCE 


31. Jurisdiction 


31.2 Non-Negotiable Obligations 


31.24 Stock Option Contracts 

31.24 Approval conditioned upon modification of the plan, so that the 
price to be paid by the optionees shall be the higher of the following: 
(a) 95 percent of the closing price on the exchange on the date the option 
is granted or on the last day prior thereto on which a sale was made, or 
(b) the average cost to applicant of the treasury stock allotted to the particu- 
lar option, and so as to provide that not more than 5,000 shares will be 
issued and sold under the plan to any one person. F. D. 19885, Minneapolis 
& St. L. Ry. Co., 8-8-56, Div. 4. 
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32. Security Issues 
32.6 Sale of Issues 
32.60 Generally 


32.60 A requirement that the shares be sold under the stock option 

plan for officers and employees at the highest price at which the stock is 

sold on the exchange on the date of the granting of the option, would be 

, unduly restrictive because the carriers must compete for personnel with 
other corporations which are not so restricted. F. D. 19871, & 
N. W. Ry. Co., Stock, .... 1. C. C. ...., 7-27-56, Div. 1. 


32.9 Unauthorized Issues 
: 82.90 Validity 


32.90 By the terms of Sec. 20 (a) (11) of the Act, stock issued by a 
carrier without authority of the Commission having first been obtained is 
void, 166 I. C. C. 467, and no means are provided in the Act for validating 
such stock. 1801.C.C. 272. F. D. 19400, St. Marys R. Co. Stock, 7-31-56, 
Div. 4. 

° 82.91 Replacement 

32.91 Authority granted to issue shares of stock to be exchanged for 
a like number of shares of stock issued without authority of this Commis- 
sion, the void shares to be surrendered and cancelled upon delivery of the 
shares authorized herein. F. D. 19400, St. Marys R. Co. Stock, 7-31-56, 

e Div. 4. 


e 33. Purpose of Issue 
% 33.1 Acquisition of Equipment 


33.12 Equipment Trust Certificates 


33.12 Issues of Equipment Trust Certificates to Acquire Equipment 
Authorized in the following Proceedings: 


Delaware, L. & W. R. Co., F. D. 19354, 8-28-56 33.12* 
1: M-K-T R. Co., F. D. 19426, 8-27-56 33.12* 
1s Missouri Pac. R. Co., F. D. 19423, 8-6-56 33.12* 
N. Y., N. H. & H. R. Co., F. D. 19429, 8-21-56 33.12* 
1* Southern Pac. Co., F. D. 19428, 8-21-56 33.12* 
1* 33.18 Notes 
1% 33.13 Note issues to Finance Acquisition of Equipment Authorized: 
1* Duluth, S. S. & A. R. Co., Note, F. D. 19415, 8-20-56 33.13* 
33.2 Additions & Betterments 
33.21 Railroad Acquisition or Extension 
2° 33.21 Issues of Securities for the Acquisition or Extension of Railroad 
Authorized: 
Gainesville Midland R. Co., Notes, F. D. 19425, 8-22-56 33.21* 
33.23 Motor Truck Terminals 
33.23 Issues of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized: 
2 Navajo Freight Lines, Inc., Notes. F. D. 19407, 7-30-56 33.23* 
e . P 
1g: 33.3 Working Capital 
ion 83.31 Motor Carrier 
or 33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
cu- ing Capital Authorized: 
be United Van Lines, Inc., Notes, F. D. 19417, 8-8-56 33.31* 
lis 33.31 Authority Granted to Issue a Secured Promissory Note: 





Cooper-Jarrett, Inc., Note, F. D. 19424, 8-30-56 33.31* 
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33.4 Refinancing 


83.41 Current Obligations 


33.41 Railroad issue of Promissory notes to pay existing indebtedness, 
etc., Authorized: 
Alleghany Corporation Notes, F. D. 19422, 8-13-56 33.41* 


33.43 Railroad 


33.48 Securities Authorized: 
N. Y., N. H. & H. R. Co., F. D. 19416, 8-6-56 33.43% 


33.5 Issues Incident to Unification 


33.52 Motor Bus 


33.52 Greyhound Corp.—Securities, F. D. 18582, .... M.C.C. ...., 
7-30-56, Div. 4. (Embraced in MC-F-5733) 


33.7 Employee Bonus Incentive Plans 


33.70 Stock Purchase Plans 

33.70 Authorization conditioned to preclude issue of more than 
15,000 of the 75,000 shares authorized to be issued and sold to any one 
person on the premise that the objectives of the plan will be more likely to be 
achieved to applicant’s benefit if the amount is spread over a larger number 
of the staff. F. D. 19871, Chicago & N. W. Ry. Co. Stock, ....1.C.C....., 
7-27-56, Div. 4. 


33.70 Stock Authorized: 
Minneapolis & St. L. Ry. Co., F. D. 19385, 8-8-56 33.70* 


35. Corporate Reorganization 


35.7 Plans 


35.70 Generally 

35.70 After hearing on plans of reorganization proposed separately by 
debtor’s trustee and a group of refunding mortgage bond-holders, approval 
of any plan of reorganization of the principal debtor, and its wholly owned 
subsidiaries, secondary debtors, pursuant to the provisions of Sec. 77 of the 
Bankruptcy Act, refused, and dismissal of proceedings thereunder recom- 
mended. 

To meet the requirement of compatibility with the public interest, the 
proposed reorganization plan should provide a capitalization represented by 
securities having some prospect of yielding a reasonable return to their 
holders and having something more than mere speculative value. To meet 
this requirement under Sub-section (b), as well as other requirements of 
Sec. 77, there must be adequate coverage of fixed charges by the probable 
earnings available for the payment thereof. Also, under Sub-section (b), 
the plan must provide adequate means for its execution. 

A workable plan of reorganization requires inter alia, that substantial 
evidence of feasibility and of reasonable prospects of future successful 
operation be presented. 

Earning power is the primary criterion of value for the purpose of 
reorganization under Sec. 77. 318 U. S. 523. 

Under the statute, it is necessary that a plan, if it is to be approved, 
shall provide for the payment of all costs of administration in cash. F. D. 
11662, N. Y., O. & W. Ry. Co. Reorganization, .... I. C. C. ...., 8-16-56, 
Div. 4. 
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35.9 Consummation 


35.99 Allowances 


35.99 Upon applications, maximum limits of final allowances of com- 
pensation for services rendered and reimbursement of expenses incurred by 
parties in interest and their counsel from March 27, 1950 to December 15, 
1954, in connection with the reorganization proceedings and plan, approved. 


The fact that counsel may have been unsuccessful in a particular phase 
of the proceeding is not controlling in determining whether or not the 
services rendered in connection therewith are properly compensable from 
the debtors’ estate, although, of course, the results obtained by counsel are 
factors to be considered in determining the amount of compensation. 


The primary test of compensability of particular services lies in their 
benefit to the debtors’ estates and to the proceedings. This test applies to 
the debtor as well as to other parties to the proceeding. 


Expenses incurred in connection with so-called educational campaigns 
to influence security holders to accept or reject a plan are not properly com- 
pensable from the debtors’ estates. 


Services and expenses in connection with legislative matters are not 
rendered or incurred “in connection with the proceedings and plan’’ within 
the meaning of Sec. 77 (c)(12). 


Parties rendering compensable services are entitled to reasonable com- 
pensation and expenses incident to the preparation and presentation of their 
petitions for allowances. 


Awarding full-time compensation for overlapping services is improper 
and mere participation in the proceedings or offering advice, suggestions, or 
criticisms regarding plans or matters of procedure do not, of themselves, 
justify an allowance from the estate. 


In equity proceedings and in bankruptcy as well, attorneys and other 
representatives of creditors and stock-holders must look primarily to their 
clients for compensation and not to the general estate. 


Only moderate compensation should be allowed, based upon the nature 
of the work, degree of skill, conditions encountered, and other factors. 
However, sight must not be lost of the realities so as to discourage the 
participation in such proceedings of counsel eminent in this branch of the 
law. 


Charges for extraordinary stenographic or clerical overtime and night 
work, should be regarded as part of the overhead expenses generally re- 
flected in the requested compensation. F. D. 9918, Missouri Pac. R. Co 
Reorga: on, .... I. ©. C. ...., 7-81-56, Div. 4. 


4. SERVICE & OPERATIONS 
44. Accessorial 


44.2 Transit 
44.20 Generally 


44.20 The record indicates that the proposed schedules would prob- 
ably set in motion a series of practices in respect of transit privileges on 
fertilizer and fertilizer materials which could be expected to spread quite 
generally throughout an industry that has developed rapidly in recent years 
without transit. The net effect upon the carriers concerned would appear 
to be an unwarranted depletion of their revenues. Cancellation ordered. 
220 I. C. C. 59, 61. IL. & S. 6556, Transit Fertilizer—El Dorado, Ark., to 
Boutte and Luling, La., .... I. C. C. ...., 7-17-56, Div. 3. 
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5. RATE STRUCTURE 
51. Ratemaking 
51.0 Jurisdiction 


51.01 Generally 


51.01 Although the arbitraries were brought forward in the revised 
class rate structures without change, the orders of investigation embraced 
all the rates, charges, rules, regulations and practices in the schedules 
specified in the orders and the Commission had authority to include the 
arbitraries in the investigation under Sec. 216 (e) of the Act, even though 
they were not ‘“‘changed”’ rates within the meaning of Sec. 216 (g) of the 
Act. Compare 335 U. S. 573. MC-C-1600, Class Rates Between Middle 
Atlantic and New England Territories, .... M. C. C. ...., 8-2-56, Div. 3. 


52. Freight Classification 


52.0 Generally 
52.05 Traffic Movement 


52.05 In determining whether a commodity is properly classified, and 
in considering changes in the minimum weight and mixing provisions ap- 
plicable in connection therewith, the average conditions under which that 
commodity is transported rather than conditions peculiar to a single pro- 
ducer or a group of producers at a single point, should be the guide. MC- 
C-1654, Crawford Mfg. Co. v. East Coast Freight Lines, .... M.C.C....., 
7-17-56, Div. 3. 


53. Rate Adjustments 


53.1 Mileage Scales 
53.10 Generally 


53.10 The use of point groupings and mileage blocks in connection 
with rail distances reduces the differences which would occur if highway 
distances were used, and effective competition between the two modes of 
transportation demands approximately the same rates on much of the traffic. 
Substantial variations in distances will be adjusted. Application of class 
rate scale to rail distances approved. MC-C-1600, Class Rates Between 
Middle Atlantic and New England Territories, .... M. C. C. ...., 8-2-56, 
Div. 3. 


53.2 Rate Groups 


53.20 Generally 

53.20 Carriers in establishing rate groups, may not unduly deprive 
any point of the advantage of its geographical location; but they are not 
bound to recognize every shade of advantage by reason of distance or other 
factors of negligible consequence. Proposal to eliminate west-side differen- 
tial to effect an equalization of rates from west-side and east-side La. points 
to Chicago is just, reasonable, and otherwise lawful. I & S 6485, Sugar— 
Gulf Ports to Chicago,..... I. C. C. ...., 8-10-56, Div. 3. 


53.4 Commodity Rates 


58.41 L.C. L. or L. T. L. 

53.41 Less-than-truckload traffic should be transported at class rates 
unless special or compelling circumstances warrant the establishment of 
lower commodity rates. I & S M-5206, Cotton Bags—Atlanta, Ga., to 
Birmingham, Ala., .... M. C. C. ...., 8-2-56, Div. 3. 
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53.5 Less Vehicle Load Shipments 
58.51 Shipment Surcharge 

53.51 Additional charges or arbitraries on shipments weighing less 
than 6,000 pounds of 35, 42, 50, 55 and 60 cents per 100 pounds for classes 


50, 60, 70, 85 and 100, respectively, on shipments under 2,000 pounds, 15, 
19, 20, 24 and 25 cents, respectively for shipments between 2,000 and 5,999 


sed pounds, and proportionate arbitraries for classes above 100, found just and 
“ed reasonable, in recognition of the fact that terminal expenses are incurred 
les on such shipments over and above those incurred on truckload traffic. MC-C- 
the 1600, Class Rates Between Middle Atlantic and New England Territories, 
- woes M.C. CO, ...., 8-38-66, Div. 8. 

” 53.7 Minimum Weights 


53.73 Multiple Vehicle Loads 

53.73 A proposed motor-carrier rate, minimum 90,000 pounds, on a 
parity with the corresponding rail rate, minimum 80,000 pounds, and re- 
stricted to apply only on a shipment requiring three vehicles, and the entire 
shipment must be available for receipt and movement at one time and place, 


approved. I & S M-7941, Aluminum—tLa. to Miss., .... M. C. C. ...., 
and 8-13-56, Div. 2. 
a 53.75 Alternative Minima 
r0- 53.75 For the minimum of 30,000 pounds, a reduction to 40 percent 
MC- of first class from the 45 percent applicable on the 22,000-pound minimum, 
: appears reasonable for the increase in the load. I & S M-7589, Snuff— 
r Helmetta, N. J., to Winston-Salem, N. C., .... M. C. C. ...., 8-8-56, Div. 2. 
54. Joint or Through Routes, Rates & Divisions 
54.2 Establishment 
534.22 Involuntary 
54.22 Under Sec. 216 (c) of the Act, common carriers of property by 
tion motor vehicle ‘“‘may” establish reasonable through routes and joint rates 
way with such other carriers, but the Commission has no authority to compel 
s of establishment of such through routes. MO-75320, Sub 72, Campbell Sixty- 
iffic. Six Express, Inc., Ext.—Hollister, Mo., 8-27-56, Div. 1. 
‘lass * 
yeen 54.5 Routing 
-56, 54.53 Duty to Observe Shipper’s 
54.53 In the absence of routing in the tariff that would permit the 
carrier named by the shipper to transport the shipments to Memphis, the 
rates sought were inapplicable and the exceptions rates charged were ap- 
plicable. No. 31811, The Stedman Co. v. Beaumont, 8. L. & W. Ry. Co., 
rive Mecee Me Os Q,. ss.009) 47 eas, Diy. 2. 
not 
ther 54.7 Divisions 
ren- 54.70 Generally 
pints 54.70 Respondent freight forwarder’s contract rates with motor com- 
ar— mon carriers do not constitute divisions of freight rates. I & S No. 6552, 


Iron & Steel—Pa. to Southern Points, .... I. C. C. ...., 8-16-56, Div. 2. 
55. Competitive Ratemaking 


55.0 Generally 
rates 55.01 Right to Meet Competition 


55.01 The respondents are entitled to meet competition at just and 
reasonable rates. I & S M-7158, Paper—International Falls, Minn. to Ill. 
& lowa, .... M. C. C. ...., 8-23-56, Div. 2. 
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55.01 Freight forwarders have the right to initiate reduced rates to 
meet competition, provided the rates are compensatory and competitively 
necessary. I & S. No. 6552, Iron & Steel—Pa. to Southern Points, .... 
I. C. C. ...., 8-16-56, Div. 2. 


55.01 Carriers are at liberty to initiate such rates as they choose, and 
the Commission may not interfere unless it appears that the Act, interpreted 
in the light of the National Transportation Policy, is thereby violated. Where 
the proposed rates are on a level that is reasonably related to the level of 
rates from competitive origins, produce compensatory earnings, and afford 
a fair and equal opportunity to both the respondent rail carriers and the 
protestant water carriers to compete for the traffic without sacrificing the 
inherent advantages of either mode of transportation, interference with re- 
spondents’ managerial discretion is not appropriate. I & S 6446, Billets— 


Ohio and Ky. to New Bedford, Mass., .... I. C. C. ...., 8-8-56, Div. 2. 

To Same Effect: 

1&8 No. 6474, Plastics in Official Territory, .... I. C. C. ...., 8-8-56, 
Div. 2. 


55.04 Market Equalization 


55.04 It does not appear that the proposal is more than a realignment 
of the rate in order to restore a prior relation from a competing point of 
production to a common point of consumption. Found lawful. I &§ 
M-7167, Cotton Denims—New Orleans to Cincinnati, .... M. C. C. 
8-9-56, Div. 3. 


ewan 


55.2 Destructive 
55.24 Motor Carrier 


55.24 The burden of proving the justness and reasonableness of the 
proposed charge is upon the proponent carriers. Although the proposed 
rate appears to be compensatory, this in itself is not sufficient where, as here, 
the rate is designed to meet the competition of rates previously approved 
as reasonable. In such circumstances, the proposed rate must be shown also 
to be no lower than necessary to meet such competition. I & S M-7047, 
Manufactured Tobacco—Louisville to St. Louis, .... M. C. C. ...., 7-11-56, 
Div. 2. 


55.4 Inherent Advantage 
55.40 Generally 


55.40 There being no evidence to warrant a finding that the truck- 
barge-rail route has any inherent advantages by way of lower cost of equip- 
ment, operation and therefore service, that would entitle it to lower rates 
than the all-rail route, a barge differential under the rail rates should not 
be required. I & S No. 6446, Billets—Ohio and Ky. to New Bedford, Mass., 
couse ke ©. Oy vnc cg Gee, teete 


55.40 There is no basis on this record for the establishment of a rail 
rate lower than the motor rate. Neither mode of transportation appears to 
have an inherent advantage over the other. I & S 6277, Petroleum— 
Mobile, Ala., to Hattiesburg, Miss., .... I. C. C. ...., 7-16-56, Commission. 


55.5 Minimum Weights 
55.51 Incentive 


55.51 The purpose of an incentive rate is to bring about heavier load- 
ing in a single vehicle, and thereby enable carriers to make full use of 
their equipment. I & S M-8065, Cotton Bagging—Atlanta, Ga., to St. Louis, 
Mo., .... M. C. C. ...., 8-9-56, Div. 2. 






































OCTOBER, 1956 





ely 55.8 Compensativeness 
as 55.80 Generally 

55.80 In determining whether or not a rate is just and reasonable, the 
ind minimum weight must be considered an integral part of the rate, and the 
ted revenue derived from a shipment based on that minimum should yield 
ere compensatory earnings. MC-C-1774, Middlewest Motor Freight Bur. v. 
of Bird Trucking Co., .... M.C.C....., 7-20-56, Div. 3. 
e. 55.80 An essential element to be considered in determining the just- 
th ness and reasonableness of proposed reduced rates is whether or not they 
fn . would be reasonably compensatory. I & S M-7546, Iron and Steel—Chicago 
be and Gary to Duluth, .... M. C. C. ...., 7-17-56, Div. 2. 


55.81 Burden of Showing 


55.81 The burden of showing the proposed rates are compensatory is 
56 upon the respondents. They have failed to submit any reliable data from 
: which the compensativeness of the proposed rates could be determined. 
The data submitted by the protestants, on the other hand, indicates that the 
proposed rates are below out-of-pocket cost and thus would cast a burden 
on other traffic. In these circumstances, the proposed rates may not receive 


ent approval. I & S M-7158, Paper—International Falls, Minn. to Ill. & Iowa, 
of o-e» M.C.C. ...., 8-28-66, Div. 3. 


55.82 Rail Rates 


55.82 The proposed rate would yield minimum revenue of 71.5 cents 
a car-mile over the short route and would compare favorably with other 
rates. There can be no doubt that the proposed rates are reasonably com- 
pensatory. I & 8 6446, Billets—Ohio and Ky. to New Bedford, Mass., .... 


the 1,C. C. ...., 8-77-56, Div. 2 

sed 55.82 Average expense per car-mile for one of the respondent rail 
re, carriers in 1952 was 79.76 cents, whereas it would obtain 54.6 cents per 
ved car-mile on a 60,000-pound load, considering the empty return movement. 
i1so The proposed rate is not shown to be pn at 4 I & 8 6277, Petroleum 
47, —Mobile, Ala., to Hattiesburg, Miss., I. C. C. ...., 7-16-56, Com- 
56, mission. 

55.82 The proposed rate will yield 21.4 mills per ton-mile and 81 cents 
per car-mile based on an average loading of 75,749 pounds over the direct 
route and 16.6 mills and 62.9 cents over the indirect route. Average earn- 
ings for the respondents in 1953 were 15.19 and 15.62 mills and 45.857 
and 43.942 cents and corresponding average operating expenses were 9.29 

ick- and 11.31 mills and 28 and 31.8 cents. Found reasonably compensatory. 
1ip- F. 8. A. 30478, Asphalt from Charleston, S. C., to River Terminal, N. C., 
ner . LC. C. ...., 7-88-66, Div. 3. 
S8., 55.83 Motor Carrier Rates 
55.83 The prior 30,000-pound rate and proposed rate, minimum 40,000 
rail pounds, would yield truck-mile revenues of 59 and 74.5 cents, respectively, 
3 to for the short highway distance of 397 miles. Such earnings compare favor- 
n— ably with truck-mile revenues under the respondent’s present minimum 
on. rates on canned goods and on chain-grocery merchandise, such as beverages, 
candy, soap, cigarettes and frozen foods for a 399-mile haul. The proposed 
minimum rate appears compensatory. I & S M-8084, Petroleum Jelly— 
McKees Rocks to Jeffersonville, .... M. C. C. ...., 8-27-56, Div. 2. 
orn 55.83 An essential element of a proposed oalinied rate is its compen- 
a satory character. The yield from the proposed rate far exceeds the pro- 
ais, ponent’s average costs and appears to be fully compensatory. I & S M-7805, 


en Mo. to Louisville, Ky., .... M. C. C. ...., 8-6-56, 
v. 3 
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55.83 The assailed rates may not be condemned solely on the basis 
of the operating costs of another and different carrier in the absence, as 
here, of a showing of a substantial similarity of transportation conditions 
for the respective carriers. I & S M-7525, Building Materials—St. Louis to 
Ohio, .... M. C. C. ...., 7-27-56, Div. 3. 

55.83 An essential ‘element for the determination of the reasonable- 
ness of proposed reduced rates is whether they would be reasonably com- 
pensatory. Without supporting cost data, the correctness of the respondent’s 
estimate of its cost of transporting truckload traffic cannot be appraised, 
and protestants’ evidence indicates that the proposed rate might be burden- 
some on other traffic. I & S M-7679, Books—Chicago, Ill. to Chattanooga, 
Tenn., .... M.C. C. ...., 8-6-56, Div. 2. 


57. Tariffs 


57.3 Interpretation 
57.84 Resolution of Ambiguities 


57.34 Tariffs must be construed according to their language and 
doubts or ambiguities resolved against the publishing carrier, but such 
doubts must be reasonable, and ambiguities are not to be gr be a 
strained and unnatural construction. No. 31858, J. R. Thames, Sr., J. R. 
ee Jr., J. A. Thames d/b/a J. R. Thames & Co. v. Atlantic C. L. R. Co., 

.C. C. ...., 8-6-56, Div. 3. 
Pare, Specific v. General Provision 


57.36 For pallet racks, knocked down, the tariff item provided on 
“racks, n.0.s., flat, k.d. flat or folded flat,” is a more specific commodity de- 
scription and for that reason takes precedence over tariff items covering 
structural forms and iron or steel articles. No. 31886, Petition of Milwaukee 
Elec. Ry. & Transport Co. for Determination of eet a& Tariff Provisions 
a ee ee ee gang . C. ...., 8-17-56, 

v. 3 
57.38 Resolution of Conflicting Provisions 

57.38 Item in routing guide restricted so as not to apply where specific 
routes and restrictions are published in the tariff. The defendant’s con- 
struction that such restriction applies solely to the routing guide is strained 
and unnatural. Specification of a route in connection with the particular 
rates as provided in the governing tariff, precludes use of the routing guide. 
No. 31811, The Stedman Co. v. Beaumont, S. L. & W. Ry. Co., .... I. C. C. 


. 7-31-56, Div. 2. 
57.4 Binding Force 
57.40 Generally 


57.40 Where tariff provisions require the making of a particular nota- 
tion on the bill of lading as a condition precedent to the use of a rate, the 
shipper is bound by such provisions, and noncompliance therewith generally 
affords no basis for a finding that the legally-applicable rate is unreasonable 
cr unjustly discriminatory. 280 I. C. C. 229, 234. MO-O-1823, 

Home Products v. Interstate Motor Freight System, .... M. C. C. ...., 


8-6-56, Div. 3. 
58. Charges 
58.1 Description of Articles 
58.11 Components 


58.11 As to the component materials shipped in two cars under one 
bill of lading and received as one shipment, the record shows that the con- 
tents of these cars consisted of sufficient parts to constitute complete 
articles when assembled. Thus under rule 20 of the classification, a rate 
applicable to the complete article must be charged. No. 31886, Petition of 
Milwaukee Elec. Ry. & Transport Co. for Determination of Applicable Tariff 
re gs Steel Articles Shipped by the Zierden Co., .... I. C. C. ...., 

-17-56, v. 8. 
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6. RATE LEVEL 
60. Generally 
60.0 Administrative Policies 


60.05 Volume of Traffic 


60.05 The increasing volume of movement of bisphenol from and to 
these points warrants a lower rate than that applicable on a variety of 
chemicals of varying characteristics. I & S M-7805, Bisphenol—St. Louis, 
Mo. to Louisville, Ky., .... M. C. C. ...., 8-6-56, Div. 3. 


60.07 Past or Future Reasonableness 


60.07 The fact that the defendants later established a lower rate 
does not create a presumption that existing conditions entitled the com- 
plainant to a rate lower than that assailed at the time these shipments 
moved. 280 1. C. C. 752, 753. No. $1808, Blue Ridge Glass Corp. v. Caro- 
lina C. & O. Ry., .... I. C. C. ...., 7-19-56, Div. 2. 

60.07 The mere showing that a subsequently established rate published 
over another route was lower than the assailed rates is not sufficient proof 
that the assailed rates were unreasonable. No. 31760, Carolina Perlite Co., 
Inc. v. C., R. I. & P. R. Co., .... I. C. C. ...., 8-17-56, Div. 3. 


60.3 Conformity With Fourth Section Principles 


60.82 Terminal v. Intermediate Rate—Motor 


60.32 Higher class rates for lesser distances over the same routes as 
revealed on this record are clearly unjust and unreasonable. Respondents 
expected to eliminate all such rate discriminations. MCO-C-1600, Class 
Between Middle Atlantic and New England Territories, .... M. C. C. ...., 
8-2-56, Div. 3. 


60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 


60.34 Single-factor rates that exceed aggregates of intermediate rates 
are prima facie unjust and unreasonable. I & S M-7792, Rate Restrictions— 
Western Territory to the East, .... M. C. C. ...., 7-17-56, Div. 3. 


61. Analogous or Homogeneous Articles 


61.2 Transportation Characteristics 
61.29 Miscellaneous Manufactures 


61.29 The similarity of ratings on, and the characteristics of snuff 
and cigarettes, support the reasonableness of a rate of $1.22, minimum 
22,000 pounds, on snuff when related to the corresponding rate on cigarettes 
and manufactured tobacco of $1.24, minimum 20,000 pounds. I & S M-7589, 
ee N. J. to Winston-Salem, N. C., .... M. C. C. ...., 8-8-56, 

lv. 2. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standard of Reasonableness 


62.01 Rates maintained by one mode of transportation do not neces- 
sarily determine the reasonableness of the rates of competing modes of 
transportation. Rail carriers maintained a class-37 rating as compared to 
the assailed class-50 rating. MO-C-1808, Rubatex Division of Great Ameri- 
can Industries, Inc. v. Smith’s Transfer Corp., 8-20-56, Div. 3. 
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62.08 Similar Transportation Characteristics 


62.03 The car-mile earnings under the proposed rates compare favor- 
ably with those from numerous other commodities of substantially similar 
transportation characteristics moving in official territory with weighted- 63.{ 
average hauls similar to those of synthetic plastics, including wallboard; 
building paper and prepared roofing; bags, burlap, cotton, gunny, and jute; 


cotton cloth and cotton fabrics; synthetic fibers and yarns; wrapping paper; = 
paper bags; paint material; leather; newsprint-paper; putty and varnish; . 
veneer, plywood; built-up wood; hides, skins, and pelts; and candy and tor 
confectionery. I & S 6474, Plastics in Official Territory, ....1.C.C. ...., Bs 
8-8-56, Div. 2. 

62.04 Normalcy of Compared Rates 

62.04 A rate basis published to meet truck competition is not a proper 64.0 
standard by which to determine the maximum reasonableness of the assailed 5 
rate. No. 318038, Blue Ridge Glass Corp. v. Carolina, C. and O. Ry., .... 

I. C. C. ...., 7-19-56, Div. 2. no 

62.04 It is true that rates to other Iowa points were established to — 
meet motor competition, but those rates have now been increased. Moreover, 
there is no indication that the competition thus met is materially different mats 
from motor competition on this traffic. MC-C-1806, Traffic Bureau of Sioux 
Falls v. Butterworth Motor Freight Lines, et al, .... M. C. C. ...., 8-10-56, bend 
Div. 3. 

62.04 The compared rates, which the protestants state are depressed, as 
apparently are not indicative of the general level of rates on iron and steel 180 
articles in this territory, and thus are not helpful in determining the com- 
pensatory character of the proposed rates. 64 M.C.C. 508. I & S M-7546, ae 4. 
Iron and Steel—Chicago & Gary to Duluth, .... M. C. C. ...., 7-17-56, 

Div. 2. 
64.1 
62.05 Reasonableness of Compared Rates 

62.05 The mere existence of lower commodity rates from other origins perf 
affords no basis for a finding of unreasonableness of the assailed rates. indic 
No. 81726, Lutz & Schramm, Inc. v. Atlantic OC. L. R. Co., ....1.C. C. ...., Petr 
8-6-56, Div. 2. Com 

62.05 Proposed rates which are below a compensatory level may not 
be approved, and a showing merely that proposed rates compared favorably dete: 
with a competitor’s rates which are indicated to be noncompensatory, cannot T&s 
be accepted as adequate to meet the requirements of the statute. I &S ee 
M-7525, Building Materials—St. Louis to Ohio, .... M. C. C. ...., 7-27-56, 

Div. 3. movi 

62.05 No blanket indictment of the defendants’ rates can be sustained ones 
merely because they are lower than the bureau’s rates without a showing 
that the compared rates constitute a fair standard of minimum reasonable- 64.1: 
ness. MC-O0-1774, Middlewest Motor Freight Bureau v. Bird Trucking Co., 

. M. C. C. ...., 7-20-56, Div. 3. 
a 
. suffic 
62.3 Rough Products of Mines eke 
62.82 Earth & Ores to D 

62.32 Although the rates on other non-ferrous residues are lower than 64.12 
the assailed rates on aluminum dross, the percentage of recovery of metal . 
from the former as well as their market values are greater. Furthermore, 
they average 79,900 pounds per carload as compared with an average of comy 
60,000 pounds for aluminum dross and therefore the non-ferrous residues Tate 
produce greater car-mile revenues. No. 831777, Apex Smelting Co. v. Pa. M-75 





R. Co, .... I. C. C. ...., 8-10-56, Div. 2. 1-17- 
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63. Value of Service 






























ve 63.9 Miscellaneous Manufactures } 
sd- 68.97 Tobacco & Products , 
d; 63.97 The high value of cigarettes and manufactured tobacco, which f 
te; normally can and should contribute substantially to the transportation 4 
ri purden, is of controlling importance in finding the proper relation of motor F 
ih; to rail rates. I & S M-7047, Manufactured Tobacco—Louisville to St. Louis, ; 
=e ve. M.C.C. ...., 7-11-56, Div. 2. 4 
7) AY 
64. Compensativeness : 

64.0 Generally 4 

oe 64.08 Reasonable Compensation : 
i: 64.03 Carriers could not long continue to operate at rates which yield i 
no more than out-of-pocket cost, and no competitive or other reason appears # 


why this iron and steel traffic should not make some contribution to constant 
to costs. MO-0-1774, Middlewest Motor Freight Bureau v. Bird Trucking Co. 


* = 
bes .... MC. C. ...., 7-20-56, Div. 3. ; 
m sae A vate.’ minimum 20,000 pounds, to Sioux Falls bearing a rela- : 
56 tion of 104 percent of the present rate of 72 cents to Sioux City, with the : 

. same minimum, would yield 27.1 cents a truck-mile. No cost data are of 5 
record, but the rate comparisons are persuasive that such a rate would be i 

sed, reasonably compensatory and the maximum that should be charged. MO-C- , 
teel 1806, Traffic Bureau of Sioux Falls v. Butterworth Motor Freight Lines et al, 2 
Om- .... MLC. C. ...., 8-10-56, Div. 3. a 
a6, ‘ : 
-56, 64.1 Ascertainment of Costs i 


64.11 Average Costs 
64.11 The use of average territory figures in measuring the cost of 


Ee es eS 


gins performing a comparatively short point-to-point service under circumstances 
ates. indicating higher than average costs leads to unreliable results. I & S 6277, 
o ibe Petroleam—Mobile, Ala., to Hattiesburg, Miss., I. C. C. ...., 7-16-66, 
Commission. 
- not 64.11 Costs based on system average are ordinarily of little value in 
ably determining whether specific less-truckload rates would be compensatory. 
nnot 1& S M-5206, Cotton Bags—Atlanta, Ga., to Birmingham, Ala., .... M. C. C ; 
&S «+++, 8-2-56, Div. 3. 
71-56, 64.11 System-average costs are not as reliable as costs for particular z 
movements, and the latter appear to be on a sound basis. MC-C-1814, 
Paints and Related Articles—Cal. to Utah and Idaho, .... M. C. C. .... 
ined ff 3.00-56, Div. 3 , 
wing , ° af 


able- 64.14 Typicality of Cost Study 





oe 64.14 The differences between the minimum yields from the proposed 
rates and the out-of-pocket costs shown for single-line hauls only, are not 
sufficiently great to allow for the probable differences in the transportation 
costs over other respondents. I & S M-7546, Iron & Steel—Chicago & Gary 
to Duluth, .... M. GC. C. ...., 7-17-56, Div. 2. 

ber 64.15 Round Trip Costs 

more, 64.15 The cost studies failed to recognize that the line-haul costs must 

ge of comprehend the load enjoyed for the entire round trip in order to test a 

idues rate that will contribute stability to the general rate structure. I & 8S 

, Pa M-7546, Iron & Steel—Chicago & Gary to Duluth, .... M. C. C. a A 


7-17-56, Div. 2. 
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64.3 Weight of Vehicle Load Shipments 
64.30 Generally 


64.30 The compensatory nature of a rate may not be determined by 
speculating as to the probable loading of other freight in the same vehicle. 
See 61 M. C. C. 341. I & S M-8065, Cotton Bagging—Atlanta, Ga., to 
St. Louis, Mo., .... M. C. C. ...., 8-9-56, Div. 2. 


66. Class Rates 
66.0 Generally 
66.00 Generally 


66.00 Increased motor common-carrier class rates between Middle 
Atlantic and New England territories, and within Middle Atlantic territory, 
found in certain respects to be unjust and unreasonable. Schedules to the 
extent found unlawful required to be canceled, without prejudice to the 
filing of new schedules in conformity with views expressed. MO-O-1600, 
Class Rates Between Middle Atlantic & New England Territories, 

M. C. C. ...., 8-2-56, Div. 3. 


66.01 When Proper 


66.01 The six shipments were the only movements of this commodity 
from the 15 origins named in the complaint during 1953, and none has 
moved since. “Class rates appear to be particularly appropriate for this 
traffic, consisting, as it does, of shipments from scattered points with no con- 
siderable volume from any one point.” 2221.C. C. 679 & 281 I. C. C. 459. 
No. 31726, Lutz & Schramm, Inc. v. Atlantic C. L. R. Co., . C. C. 
8-6-56, Div. 2. 


66.01 While in ordinary circumstances class rates are expected to 
apply on less-than-truckload traffic, special circumstances, such as those 
shown here, may furnish adequate support for the maintenance of commodity 
rates on such traffic. I & S M-6150, Can Openers, etc.—Mo. to Trunk-Line 
Territory, .... M. C. C. ...., 7-20-56, Div. 2. 


66.02 General Class Rate Scales 


66.02 The fact that temporarily lower rates were applicable on this 
commodity between points similarly located and for comparable distances is 
inadequate support for a finding of unreasonableness. This occurred be- 
cause members of the various motor rate associations adjusted their rates 
to reflect the rail docket 28300 scale at different dates, thus causing the use 
of different classifications and different rate scales during the interim. 
MC-C-1808, Rubatex Division of Great American Industries, Inc. v. Smith's 
Transfer Corp., .... M. C. C. ...., 8-20-56, Div. 3. 


66.03 Exception Rates 


66.03 The true function of exceptions ratings is to remove articles 
from the classification, and only those articles plainly falling within the 
exceptions description can be considered as having been removed from the 
classification. 284 I. C. C. 693. The term ‘‘N.O.I.” is defined as not other- 
wise more specifically described in the classification. Since the exceptions 
item makes no mention of carbon-backed forms, by reference or otherwise, 
such forms are not removed from the classification. MC-C-1825, Ditto, Inc. 
v. Geo. F. Alger Co., .... M. C. C. ...., 7-16-56, Div. 3. 


eee 


66.3 Rough Products of Mines 
66.32 Earth & Ores 


66.32 Rates charged on aluminum dross, in carloads, from numerous 
points in official territory to Cleveland & Rock Creek, Ohio, and Cap de la 
Madeline, Que., and Hamilton, Ont., to Cleveland, found applicable, and not 
shown to have been or to be unjust or unreasonable. No. 31777, Apex 
Smelting Co. v. Pa. R. Co. et al, .... I. C. C. ...., 8-10-56, Div. 2. 
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66.5 Semi-Processed Material 
66.56 Rubber, Asbestos & Plastics 


by 66.56 Rates on neoprene rubber, in truckloads, from Louisville, Ky., 

le. to Bedford, Va., found not shown to have been or to be unjust, unreasonable, 

to unjustly discriminatory, or unduly prejudicial. MC-C-1808, Rubatex Divi- 
sion of Great American Industries, Inc. v. Smith’s Transfer Corp. et al, .... 
M. C. C. ...., 8-20-56, Div. 3. 


66.6 Industrial Manufactures 
66.65 Paper & Products 


ile 66.65 Rates charged on paper forms, not printed, backed with carbon, j 
ry, in less than truckloads, from Chicago, Ill., and Cincinnati, Ohio, to points in { 
he Ill., Ohio, Mich., Pa., N. Y., Ind., and Mass., found applicable, and not shown 

he to have been unjust or unreasonable. MO-C-1825, Ditto, Inc. v. Geo. F. 

0, Alger Co. et al, .... M. C. C. ...., 7-16-56, Div. 3. 


66.8 Necessaries 
66.82 Canned or Preserved Foods 


ity 66.82 Applicable rates and charges on cucumbers, in brine, in tank- 
1a8 car loads, from Mancelona and Deckerville, Mich., to Ayden, N. C., deter- 
his mined, and found not shown to have been or to be unjust, unreasonable, or 
on- otherwise unlawful. No. 31726, Lutz & Schramm, Inc. v. Atlantic C. L. R. 
59. Co. etal, ....1.C.C....., 8-6-56, Div. 2. 
<9 66.86 Furniture & Furnishings 
to 66.86 Classification ratings and rates maintained by motor common 
ose carriers on storage-type hassocks; classification ratings and provisions re- 
‘ity lating to mixed shipments of solid-body and storage-type hassocks; and 
ine truckload minimum weight on solid-body hassocks, found not shown to be 
unjust or unreasonable. seen ie Crawford y eee Co., Inc. 
et al v. East Coast Freight Lines et al, - MCC... , 7-17-56, Div. 3. 
his 66.9 Miscellaneous pe 
fos 66.91 Light Chemicals & Drugs 
bes 66.91 Rates charged on less-than-truckload shipments of toilet prepa- 
use rations from Dayton, Ohio, to Battle Creek, Mich., found not shown to have 
im. been unjust or unreasonable. berg tes ‘Stanley Home Products v. Inter- 
th’s _ state Motor Freight System, .... M. C. C. ...., 8-6-56, Div. 3. 
67. Commodity Rates 
a 67.0 Generally 
the 67.02 Other Commodity Mixtures 
4 67.02 The mixing rule proposed by complainant is not warranted 
ions merely because it represents a mixture which is related to the proportionate 
ise output of hassock manufacturers in a single area of manufacture. MO-C- 
: 1654, Crawford Mfg. Co. v. East Coast Freight Lines, .... M. C. C. ...., 
7-17-56, Div. 3. 


67.2 Animals & Rough Products 





67.22 Kine 
ous 67.22 Rates on livestock, in car loads, from Bushnell, East St. Louis, 
e la Peoria, Quincy, and Springfield, Ill., to Tuscaloosa, Ala., found to have been 
not unjust and unreasonable. No. 81882, R. L. Zeigler, Inc., v. C. B. Q. R. Co. 
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67.3 Rough Products of Mines 
67.83 Sand, Stone & Gravel 


67.83 Rates charged on perlite rock, in carloads, shipped from Texas 
Creek, Colo., to Granite Quarry, N. C., found not shown to have been unjust 
or unreasonable, or in violation of Sec. 4 of the Act. No. 31760, Carolina 
Perlite Co., Inc. v. Chicago, R. I. & P. R. Co. et al, .... 1.C.C. ...., 8-17-56, 
Div. 3. 


67.34 Crude Petroleum & Asphalt 


67.34 Authority granted, on condition to establish and maintain a 
rate on asphalt, in carloads, from Charleston, S. C., to River Terminal, N. C., 
without observing the ao tenene Serene provision of Sec. 4 of the Act. 
No. 30478, Asphalt from Charleston, 8S. C. to River Terminal, N. C., .... 
M. C. C. ...., 7-23-56, Div. 2. 


67.5 Semi-Processed Material 


67.52 Refined Petroleum & Oils 


67.52 On reconsideration, proposed reduced rail and motor rates on 
petroleum and petroleum products from Mobile, Ala., to Hattiesburg, Miss., 
found not shown to be just and reasonable. Findings in prior report, 297 
I. C. C. 687, affirmed. I & S 6277, Petroleum—Mobile, Ala. to Hattiesburg, 
Miss., .... 1 C. C. .... 1-16-56, Commission. (Embraced in I & 8 M- 


67.54 Industrial Chemicals & Acids 


67.54 Reduced truckload rate on bisphenol from St. Louis, Mo. to 
Louisville, Ky., found just and reasonable. I & S M-7805, Bisphenol—St. 
Louis, Mo., to Louisville, Ky., .... M. C. C. ...., 8-6-56, Div. 3. 


67.55 Lumber 
67.55 Rate charged on a carload of lumber from Doctortown, Ga., to 
Maysville, Ky., found applicable. No. 31853, J. R. Thames, Sr., J. R. Thames, 
— A. Thames, d/b/a J. R. Thames & Co. v. Atlantic C. L. R. Co. et al, 
a ..++, 8-6-56, Div. 3. 


67.56 haces pallid & Plastics 


67.56 Proposed motor common-carrier rate on crude rubber from 
Louisville, Ky., to Akron, Ohio, found not shown to be just and reasonable. 
Suspended schedules ordered cancelled, without prejudice to the establish- 
ment of new schedules in conformity with the findings made. I & 8S M-7734, 
ge atm Louisville to N. Y., Ohio, Iowa & Ind., .... M. C. C. ...., 7-20-56, 

Ve. 


67.56 Proposed reduced commodity rates on synthetic plastics, other 
than in tank cars, between points in official territory found just and reason- 
able. I & S 6775, Plastics in Official Territory, ....I.C.C. ...., 8-8-56, 
Div. 2. 


67.57 Fertilizer 
67.57 Proposed commodity rate on nitrogen fertilizer solution, in tank 
cars, from El Dorado, Ark., to Boutte and Luling, La., found unlawful. 


I & S 6556, Transit Fertilizer—El Dorado, Ark., to Boutte and Luling, La., 
. 1.0. C. ...., 7-17-56, Div. 3. 


67.6 Industrial Manufactures 


67.61 Iron & Steel Articles 


67.61 Proposed reduced truckload rates on iron and steel articles from 
Chicago, Ill., and Gary, Ind., to Duluth, Minn., found not shown to be just 
and reasonable. I & S M-7546, Iron and Steel—Chicago and Gary to Duluth, 
«oes M.C.C. ...., 7-17-56, Div. 2. 
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67.61 Truckload rates on iron and steel articles from Chicago and 

nearby points to LaCrosse, Wis., found to be unjust and unreasonable. 

sahuls a Middlewest Motor Freight Bureau v. Bird Trucking Co. et al, 
. C. C. ...., 7-20-56, Div. 3. 

pop Schedules proposing reduced carload rates on iron or steel 
billets from Steelton and Louisville, Ky., and Cincinnati, Ohio, to New 
Bedford, Mass., found lawful. I & S 6446, Billets—Ohio and Ky. to New 
Bedford, Mass., .... I. C. C. ...., 8-7-56, Div. 2. 

67.61 Rate on iron and steel articles, truckload minimum 20,000 
pounds, from Chicago, Ill., to Sioux Falls, 8. Dak., found to be unjust and 
unreasonable. 

Rate on the same articles, truckload minimum 30,000 pounds, from 
and to the same points, found not shown to be unjust or unreasonable. 
MC-C-1806, Traffic Bureau of Sioux Falls v. Butterworth Motor Freight 
Lines et al, .... M.C. C. ...., 8-10-56, Div. 3. 

67.61 Proposed substitute freight-forwarder commodity rates on iron 
articles from Monaca, Pa., and other river ports in the Pittsburgh, Pa. area, 
to points in Ala., Fla., Ga., Miss., and Tenn., found just and reasonable. 
I & S 6552, Iron & Steel—Pa. to Southern Points, .... I. C. C. ...., 
8-16-56, Div. 2. 

67.61 Applicable tariff provisions on shipments of steel structural 
assemblies from Milwaukee, Wis., to Oakland, Calif., determined. No. 31886, 
Petition of Milwaukee Elec. Ry. & Transport Co. for Determination of or 
mr Tariff Provisions on Steel Articles Shipped by the Zierden Co., 

- 1C.C. ...., 8-17-56, Div. 3. 

67.62 reetiiesons Metal Articles 


67.62 Proposed reduced rate on aluminum billets, blooms, ingots, pigs, 
or slabs, minimum 80,000 pounds, from Chalmette and New Orleans, La., to 
Tougaloo, Miss., found just and reasonable. I & S 6502, Aluminum—La. to 
Miss., .... I. C. C. ...., 8-10-56, Div. 2. 

67.62 Proposed reduced motor carrier rate on aluminum billets, 
blooms, ingots, pigs, or slabs, minimum 90,000 pounds, from Chalmette and 
New Orleans, La., to Tougaloo, Miss., found just and reasonable. I & S M- 
7941, Aluminum—tLa. to Miss., .... M. C. C. ...., 8-18-56, Div. 2. 

67.64 Construction Material 


67.64 Rate charged on carload shipments of rolled glass from St. 
Louis, Mo., to Kingsport, Tenn., found, not shown to have been unjust or 
unreasonable. No. 318038, Blue Ridge Glass Corp. v. Carolina, C. & O. Ry. 
etal, .... 16C.C. ...., 7-19-56, Div. 2. 

67.64 In I & S M-7625, proposed truckload rates on building, 
paving, and roofing materials from St. Louis, Mo., to points in Ohio, minimum 
20,000 pounds, found not shown to be just and reasonable, but corresponding 
rates, minimum 30,000 pounds, found lawful. 


In MC-C-1826, contract-carrier minimum rates on building, roofing, 
and insulating materials from St. Louis to points in Ohio, found not shown 
to be unjust or unreasonable. I & S M-7525, Building Materials—St. Louis 
to Ohio, .... M. C. C. ...., 7-27-56, Div. 3. (Embraced in MC-C-1826) 


67.65 Paper & Products 


67.65 Reduced truckload rate on books from Chicago, IIll., to Chatta- 
nooga, Tenn., found not shown to be just and reasonable. I & S M-7679, 
— “ icago, Ill., to Chattanooga, Tenn., .... M. C. C. ...., 8-6-56, 

Vv. 2. 

67.65 Reduced truckload rates on paper from International Falls, 
Minn., and Fort Francis, Ontario, to points in Ill. and Iowa, found not shown 
to be just and reasonable. I & S M-7158, Paper—International Falis, Minn., 
eet & Towa, .... M. C. C. ...., 8-23-56, Div. 2. (Embraced in I & 8 

-7312) 
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67.67 Paints, Abrasives & Preservatives 


67.67 Reduced motor common-carrier rates on paints and related 
articles from points in California to points in Utah and Idaho, found lawful. 
MC-C-1814, Paints and Related Articles—Calif. to Utah & Idaho, .... M. C. 
C. ...., 8-20-56, Div. 3. 


67.8 Necessaries 


67.81 Manufactured Foods 


67.81 Proposed inclusion of the cost of barge-loading in the ‘‘free-on- 
and-off’”’ barge rate on import and coastwise raw sugar from New Orleans, 
La., to Chicago, Ill., or for an allowance in lieu thereof, found not shown 
to be lawful. 

Proposed reduction of the “‘free-on-and-off’’ barge rate on sugar from 
west-side Louisiana points to Chicago through elimination of the present 
differential over the corresponding rates from east-side Louisiana origins, 
found lawful. 


Establishment of a “‘free-on-and-off’”’ barge rate on sugar from Houma, 
La., to Milwaukee, Wis., found lawful. I & S 6435, Sugar—Gulf Ports to 
Chicago, .... I. C. C. ...., 8-10-56, Div. 3. (Embraced in I & S 6447) 


67.82 Canned or Preserved Foods 


67.82 Rates on canned goods and certain other commodities between 
the Chicago, Ill. area and Wisconsin points maintained by defendant motor 
common carriers, with exceptions named, found not shown to be unlawful. 
MC-C-1774, agai 2 Motor Freight Bureau v. Bird Trucking Co., et al. 
res oF a «s+, 7-20-56, Div. 3. 


67.83 Meat, Poultry & Dairy Products 


67.83 Provision for the non-application of single-factor volume or 
truckload class rates on meats and dairy products from Iowa origins to 
eastern destinations, found just and reasonable. I & S M-7792, Rate Re- 
strictions—Western Territory to the East, .... M. C. C. ...., 7-17-56, 
Div. 3. 


67.84 Beverages 


67.84 Rates charged on alcoholic liquors, in carloads, from Cliffside, 
Ky., to Lake Charles, La., found applicable. 

Rates charged on the same commodity from Cliffside to Beaumont, 
Texas, found inapplicable. No. 81811, The Stedman Co. v. Beaumont, 8. L. 
W. Ry Co., et al, .... I. C. C. ...., 7-31-56, Div. 2. 


67.87 Household Fixtures, Appliances & Instruments 


67.87 Upon further hearing, less-than-truckload commodity rates on 
can openers, n.o.i., food or meat choppers (grinders), hand, and vegetable 
shredders, other than wooden body, from Kansas City, Mo., to numerous 
eastern destinations, found lawful. I & S M-6150, Can Openers, etc.—Mo. 
to Trunk Line Territory, .... M.C.C. ...., 7-20-56, Div. 2. (Embraced in 
I & S M-6525) 


67.9 Miscellaneous Manufactures 
67.91 Light Chemicals & Drugs 


67.91 Reduced motor contract carrier minimum rate on petroleum 
jelly and related articles from McKees Rock, Pa., to Jeffersonville, Ind., 
found not shown to be just and reasonable. Schedules ordered canceled and 
proceeding discontinued, without prejudice to the establishment of schedules 
in conformity with the views expressed. I & S M-8034, Petroleum Jelly— 
McKees Rocks to Jeffersonville, .... M. C. C. ...., 8-27-56, Div. 2. 
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67.95 Textiles 
i 67.95 Reduced truckload rate, minimum 20,000 pounds, on cotton 
denim from New Orleans, La., to Cincinnati, Ohio, found not shown to be just 
and reasonable, but a corresponding rate, minimum 30,000 pounds, found 





lawful. Schedules ordered canceled to the extent found not shown to be 

just and reasonable. I & S M-7167, Cotton Denims—New Orleans to Cin- 

cinnati, .... M. C. C. ...., 8-9-56, Div. 3. 

67.97 Tobacco & Products 
J 67.97 Reduced motor common carrier volume rates on cigarettes and 
manufactured tobacco, from Louisville, Ky., to St. Louis, Mo., found not 
4 shown to be just and reasonable. I & S M-7047, Manufactured Tobacco— 

Louisville to St. Louis, .... M. C. C. ...., 7-11-56, Div. 2. 
. 67.97 Reduced truckload rates on snuff from Helmetta, N. J., to 
t Winston-Salem, N. C., found not shown to be just and reasonable. Schedules 
ordered canceled and proceeding discontinued, without prejudice to the 
, establishment of new schedules in accordance with the views expressed. 

1& S M-7589, Snuff—Helmetta, N. J., to Winston-Salem, N. C., .... M. C. C. 
..--, 88-56, Div. 2. 

67.99 All Other 

67.99 Reduced rates on cotton bags from Atlanta, Ga., to Birmingham, 

Ala., and certain points in North and South Carolina, found not shown to be 
n just and reasonable. I & S M-5206, Cotton Bags—Atlanta, Ga., to Birming- 
: ham, Ala., .... M.C.C. ...., 8-2-56, Div. 3. (Embraced in I & S M-5538) 
7 67.99 Reduced truckload rate, minimum 30,000 pounds on unfinished 

cotton bagging from Atlanta, Ga., to St. Louis, Mo., found lawful, but a so- 

called incentive rate on the same commodity from and to the same points 

found not shown to be just and reasonable, and required to be canceled. 

1 & S M-8065, Cotton Bagging—Atlanta, Ga., to St. Louis, Mo., .... M. C. C. 
4 wee, 8-9-56, Div. 2. 
" 68. General Increases or Reductions 

68.0 Generally 

68.01 Propriety of 
. 68.01 Respondents should not have established the increase at Rich- 
4 mond until they could apply it also at competing points. This discrimina- 
t tion should be eliminated promptly. MC-C-1600, Class Rates Between 
& Middle Atlantic & New England Territories, .... M. C. C. ...., 8-2-56, 

Div. 3. 

68.03 Application of 

68.03 ‘Canned or preserved food products (not cold pack or frozen), 
on in packages”’ were made subject to a 12-cent maximum in Ex Parte No. 175, 
le and the tariff so provides. This group includes cucumbers in the brine in 
us packages, but does not include cucumbers in brine in tank cars, regardless 
0. of whether the car contains one or more tanks. No. 31726, Lutz & Schramm, 
in Inc. v. Atlantic C. L. R. Co., .... I. ©. C. ...., 8-6-56, Div. 2. 
7. EQUALITY OF CHARGES 
70. Generally 
70.1 Unjust Discrimination 

. 70.10 Generally 
nd 70.10 A mere difference in rates, standing alone, is not enough to 
38 support allegations of unjust discrimination and undue prejudice. MC-O- 
ans 1808, Rubatex Division of Great American Industries, Inc. v. Smith’s Trans- 


fer Corp., .... M.C. C. ...., 8-20-56, Div. 3. 
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73. Special Service Charges 


73.1 Terminal Services 
73.11 Pick-Up & Delivery 
73.11 The volume of traffic and its value in and out of the New York 15.0 





District exceeds that of other eastern ports by ratios of from 2 to 1 to more 
than 10 to 1, but except at Philadelphia, neither pier nor area arbitraries are and 
maintained at other cities. The exaction of fixed charges per 100 pounds rac 
based upon delay and congestion at New York City and Philadelphia has not rae 
been shown to be justified. Findings are without prejudice to establish- used 
ment of reasonable and otherwise lawful charges for detention of vehicles obse 
beyond reasonable periods of free waiting time in performance of pickup and char 
delivery at congested terminals. MC-C-1600, Class Rates Between Middle traff 
Atlantic and New England Territories, .... M. C. C. ...., 8-2-56, Div. 3. publ 
74. Undue Preference or Prejudice as 
74.1 Competition Between the Preferred & The Prejudiced U.S 
74.10 Generally Pass 
74.10 Carriers may reduce their rates, provided the rates so reduced 
do not fall below reasonable minima, create undue prejudice, or otherwise 
result in a violation of the Act. 297 I. C. C. 363, 388. I & S 6556, Transit 
Fertilizer—El] Dorado, Ark., to Boutte and Luling, Big cscs Be Gls We ew teen 
7-17-56, Div. 3. 
74.10 A finding under Sec. 3 (1) of the Act may not be predicated 80.0 
upon a general declaration as to competition or injury and a mere showing 
of disparity in rates. The evidence must be such as to make reasonably and 
clear how and where an assailed disparity in the relative levels of rates unde 
operates to the advantage of parties or traffic alleged to be favored and to 1932 
the detriment of other parties or traffic. 274 1. C. C. 584, 588. No. 31726, 
Lutz & Schramm, Inc. v. Atlantic C. L. R. Co., .... I. C. C. ...., 8-6-56, 
Div. 2. 80.6 
74.2 Movement to or from Preferred Point . 
74.20 Generally _ 
74.20 The disparity of 42 cents a ton in favor of import sugar which pern 
became effective on May 1, 1956, through the elimination of the Ex Parte does 
No. 196 increase on import sugar and the continued application of such 1. C. 
increase on domestic sugar, results in undue prejudice to shippers or re- 
ceivers of domestic sugar and in undue preference of shippers or receivers “bet 
of import sugar. The respondent will be “ae cae to remove this poly ” find! 
without an ote 2: from the Commission. I * 8 6435, Sugar—Gulf Ports to The 
" .- 10. C. ...., 8-10-56, Div. 3. 
74.3 Injury to Complainant traff 
74.30 Generally forn 
74.30 No evidence of actual damage in specific amounts by reason of of tl 
the respective differences in the freight rates, such as is required to support 424 
a reparation award because of undue preference or prejudice was submitted. 
No. 81726, Lutz & Schramm, Inc. v. Atlantic C. L. R. Co., .... 1. C. C. ....+, Act, 
8-6-56, Div. 2. invo 
74.30 In so far as the respondent’s theory under Sec. 3 of the Act view 
rests upon the threat to interstate passengers and shippers of increased com) 
rates and fares required by the dissipation of respondent’s revenues by M. } 
state-required running of alleged needless passenger trains, it goes beyond 80.6 
the purview of personal or local prejudice. In any event, there is upon this 
record no evidence upon which it could be found that intrastate passengers wou 
or localities are preferred ee interstate passengers or localities are preju- the 
diced. No. 31556, N. J. & N. Y. R. Company’s Operation of Train Poo! 


in New Jersey, .... I. C. c. - +++, 7-16-56, Commission. 
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75. Intrastate Rates 
75.0 Generally 


SECTION 13 (3) ORDERS 


75.07 Passenger Service 

75.07 The provisions of Sec. 13 of the Act are limited to preference 
and prejudice caused by rates, fares, charges, classifications, regulations, or 
practices, which terms have no application to passenger train service. 
The terms “practice” and “regulation” are two of a series of terms 
used in Sec. 13 of the Act in placing the duty upon the carrier to establish, 
observe, and enforce just, reasonable, and otherwise lawful rates, fares, 
charges, classifications, regulations, practices and rules in connection with 
traffic transported. The running of a particular passenger train with a 
published statement of points served and the time of arrival and departure 
is subject to transportation regulations, but is not itself a regulation or 
practice within the meaning of those terms as used in the Act. See 277 
U. S. 291, 299-300. No. 31566, N. J. & N. Y. R. Company's Operation of 
Passenger Train in New Jersey, .... I. C. C. ...., 7-16-56, Commission. 


8. UNIFICATIONS 
80. Generally 
80.0 Jurisdiction 
80.01 Generally 


80.01 The Commission’s jurisdiction under Sec. 5 (2) is made plenary 
and exclusive and independent of all other State or Federal authority except 
under certain circumstances not applicable here. 334 U. 8S. 182. F. D. 
19828, Minnesota W. Ry. Co. Control, etc., .... I. C. C. ...., 8-38-56, Div. 4. 


80.6 Pooling 
80.60 Generally 


80.60 A surrender of solicitation rights, whether it be partial or total, 
inevitably results in a division of traffic where such surrender is effectuated 
by an agreement between competing carriers. The fact that the revenues are 
permitted to accrue to the carriers performing the transportation service 
an age egg the nature of the agreement as a division of traffic. 276 

. C. C, 424. 


In order to approve a pooling agreement, it is not required that both 


_ ‘better service” and ‘‘economy in operation” will result, when one of these 


findings is coupled with a finding of no undue restraint of competition. 
The statute is disjunctive in form. See 270 I. C. C. 344 and 269 I. C. C. 490. 


Sec. 5 (1) of the statute does not require a pooling and division of 
traffic, service and of earnings for the wording is clearly disjunctive in 
form and therefore, agreements thereunder may embrace any one or more 
of the pooling methods defined therein. 60 M. C. C. 701, 749; 276 I. C. C. 
424 and 291 I. C. C. 79. 


In order to bring an agreement within the purview of Sec. 5 (1) of the 
Act, there must be an actual competitive relationship between the carriers 
involved. 259 I. C. C. 41 and see 200 U. 8S. 536. The agreement must be 
viewed in its entirety before a determination may be made as to whether 
competition exists between the carriers concerned. No. 31834, Boston and 
M. R. Pooling, etc. Application, .... I. C. C. ...., 7-18-56, Commission. 


80.62 Motor Bus Lines 


80.62 The lack of consideration between the carriers to the agreement 
would preclude a finding that the terms and conditions of the agreement for 
the division of traffic are just and reasonable. No. 31884, Boston & M. R. 
Pooling, etc. Application, .... I. C. C. ...., 7-18-56, Commission. 
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81. Control of Two or More Carriers 


81.0 Generally $3.16 
81.00 Jurisdiction ; 


81.00 Vendee’s president controls vendee, a common carrier by water, full ° 
through ownership of 200 of its 250 outstanding shares of stock. By the 





transaction proposed he will acquire control, through vendee, of vendor’s : he. 
water-carrier operating rights as a common carrier subject to part III of inter 
the Act. He may not acquire such control without prior approval of the Niagi 
Commission under Sec. 5 (2). See 322 U.S. 31. F. D. 19206, River Excur- Div 
sions, Pur., 8-6-56, Div. 4. ; 
81.7 Disposition of Control Applications appli 
81.71 Railroad ao 
81.71 Acquisition of control through acquisition and ownership of _that 
capital stock authorized. F. D. No. 193823, Minnesota W. Ry. Co., Control, show 
etc., .... I. C.C. ...., 8-83-56, Div. 4. by tl 
81.72 Motor Bus s 
81.72 Acquisition of joint control authorized. MC-F-5980, Notas City 
Coach Co.—Control—Smoky Mountain Stages, Inc., .... M. re 
8-29-56, Div. 4. 83.28 
81.9 Divestiture 
81.90 Generally temp 
81.90 Upon reconsideration, a transaction whereby persons in control deme 
of one carrier sold their stock in another carrier subject to a condition that evide 
in the event of default in the payments for that stock the ownership thereof ing » 
would revert to the vendors, found to have resulted in a termination of Red 
unlawful control and management in a common interest of the two carriers. 
MC-F-5498, Jack Cole Co. v. Ala. Highway Express and Ala. Highway Ex- servi 
press, Inc., 8-20-56, Div. 4. nue 
82. Transaction Sound & Applicant Fit Ree 
82.3 Consideration warr 
82.380 Generally Whe 
82.30 Under Sec. 1 (18) of the Act, the Commission is not concerned 
with the adequacy of the rate of return which a noncarrier lessor may accept 83.4 
in leasing railroad properties for operation in interstate commerce, but, , 
it is mandatory that the reasonableness of the terms and conditions of pro- 
posals under Sec. 5 (2), involving the acquisition of control of one carrier -Tiers 
by another carrier, be considered. F. D. 18698, Camp Lejeune R. Co. et al, MC-] 
Securities and Operation, etc., .... I. C. C. ...., 8-23-56, Div. 4. eee 
82.30 As vendee would not be authorized to retain certain rights, 
following consummation the parties may adjust the purchase price down- 83 
ward without further authority. MC-F-5666, Red Ball Transfer Co.—Pur. sat 
—A. ©. Beck, 7-27-56, Div. 4. eee 
82.88 Minority Holders om 
82.38 The determination the Commission is required to make in find- Pur. 
ing that minority stockholders are being fairly and justly treated is whether 
the stock they would receive in an exchange is equivalent in value to the 
stock which they would give up. 334 U. S. 182 (1948). Earning power, 
yield, present value, and future prospects of the stock being ex- 85.2 
changed must be considered in determining the commercial, economic, or P 
market value of the stock. Found that minority stockholders would be 
justly and fairly treated on an exchange basis of 4 shares of Greyhound dist 
for 1 share of Pacific Greyhound in lieu of the 3 to 1 ratio proposed. MO-F- whe 
57383, Greyhound Corp.—Merger—Pacific Greyhound Lines, Control—Cali- app! 
fornia Parlor Car Tours Co., .... M. C. C. ...., 7-30-56, Div. 4. Smo 
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83. Prior Utilization of Authority 


83.1 Necessary Proof 
83.19 Denials for Failure to Show 
83.19 No evidence has been presented to show a need for revival to 





rT, full vigor of operations by vendee to and from Baltimore or reinstitution 

he of operations to and from Scranton. Subject to coincidental cancellation 

és of such operating rights, the transaction would be consistent with the public 

of interest. MO-F-5947, Eastern Freight Ways, Inc.—Control and Merger— 

7 Niagara Motor Freight Corp. (Caleb Candee Brown, Jr., Trustee), 7-31-56, 
Div. 4. 

83.19 When it is considered that the hearing was continued to afford 
applicants an opportunity to furnish exhibits or present testimony showing 
certain operations and that the evidence fails to disclose any shipments 
transported under the pertinent rights in recent years, it must be assumed 

of _that no traffic is presently moving thereunder. Furthermore, there is no 
ol, showing of any actual or prospective need for resumption of these operations 
by the vendee. Cancellation of those rights made a condition to approval 
ot the transaction. MOC-F-5900, Ringsby Truck Lines, Inc.—Merger— 
ty Northern Transportation Co., 8-27-56, Div. 4. 
- 83.2 Degree of Utilization 
83.22 Temporary Operation 

83.22 Although evidence of the service rendered by vendee under 

temporary authority is not conclusive proof that the operation meets a real 

ol demand, such evidence is admissible and properly to be considered with other 

at evidence in determining whether the transaction and unified service result- 

of ing would be in the public interest. 56 M. C. C. 787, 798. MOC-F-5666, 

of Red Ball Transfer Co.—Pur.—A. C. Beck, 7-27-56, Div. 4. 

a 83.22 Considering that the operations are limited primarily to local 

a service over a short route, that vendor’s trade name has a substantial reve- 
nue producing value in the performance of charter operations, and that use 
of the trade name during temporary authority has materially aided vendee 
in the successful rehabilitation of the considered operations, approval is 
warranted. MC-F-5999, Union Bus Real Estate Co.— —Evelyn B. 
Wheeler, 8-23-56, Div. 4. 

7 83.4 Operation Required by Public Interest 

it, 83.40 Generally 

"O- 83.40 Approval of these applications would benefit not only the car- 

er Tiers involved, but also the public, which is a paramount consideration. 

al, Lager er Queen City Coach Co.—Control—Smoky Mountain Stages, Inc., 

. M. C. ...., 8-29-56, Div. 4. 

“i 83.9 Transfer of Dormant Franchises 

:F, 83.92 Cancellation of Dormant Portion—Motor Truck 

83.92 Findings conditioned to provide that if the instant transaction 
is consummated, and coincidentally therewith, the vendor’s unexercised ir- 
regular route rights shall be cancelled. MC-F-5666, Red Ball Transfer Co.— 

d- Pur.—A. C. Beck, 7-27-56, Div. 4 

er > ege 

he 85. Sound Transportation Conditions 

2 85.2 Efficiency 

or 85.21 Complementary Operations 

be 85.21 The importance to the traveling public of having available long- 
nd distance service provided by connecting carriers, often on through buses 
F- where the annoyance of terminal changes is eliminated, recognized in the 
li- approval of the applications. MC-F-5980, Queen City Coach Co.—Control— 


Smoky Mountain Stages, Inc., .... M. C. C. ...., 8-29-56, Div. 4. 
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85.3 Competitive Effect 
85.80 Generally 


85.80 While the service by vendee under the unified rights would differ 86. 
from that heretofore offered by either it or vendor in combination with other 
carriers, and to that extent the effect on competing carriers must be con- Div 
sidered and appraised, it does not follow that because of this difference and 
the absence of supporting shipper testimony, the application must be denied. 86. 
59 M. C. C. 391. Each application must be determined on the _— of the 
evidence presented. MC-F-6101, Watson Bros. Transportation Co., Inc.— (Ei 
Pur. (Portion)—Wilson Storage & Transfer Co., 7-23-56, Div. 4. 

To same effect: I. | 

MC-F-5666, Red Ball Transfer Co.—Pur.—aA. C. Beck, 7-27-56, Div. 4. Dit 


85.81 Diversion of Traffic 

85.31 The supporting shippers should not be deprived of an improved 
service merely because it might divert some traffic from other carriers. 87 
MC-F-5666, Red Ball Transfer Co.—Pur.—A. C. Beck, 7-27-56, Div. 4. y 


85.82 Impairment of Competitive Operation me 

85.32 With the imposition of a restriction precluding service at inter- 87. 

mediate points, it does not appear that operations by vendee under the Th 
unified rights would seriously affect protestants or prejudice their ability 
to continue to perform their common carrier obligations to the public, 

MC-F-6101, Watson Bros. ba a rag Co., Inc.—Pur. (Portion)—Wilson Gu 

Storage & Transport Co., 7-23-56, Div. 4. 
87. 
85.4 Effect Upon Employees Ch 


85.41 Railroad 


85.41 Where, as in this proceeding, the transactions under Sections 
1(18) and 5(2) are part of inseparable arrangements, conditions with Ea 
respect to the protection of employees involved ordinarily are prescribed 
with respect to the entire proposal so as to meet the requirements of Sec. 
5(2)(f). When shown definitely that particular employees would be ad- Th 
versely affected, 257 I. C. C. 177, (Oklahoma) conditions have been im- 
posed for the protection of employees. There is no such showing here. 
257 I. C. C. 700 conditions imposed. F. D. 19823, Minnesota W. Ry. Co. 


Control, etc., 8-83-56, Div. 4. Re 
85.41 On the basis of a stipulation, the same conditions for the pro- 

tection of employees affected as those prescribed in 282 I. C. C. 271 imposed. Ri 

<a aapincaeinenadlpaans Trackage Rights, etc., .... I. C. C. ...., 8-27-56, L 

Div 87 
85.41 Approval subject to the same conditions for the protection of Ri 


railway employees as those prescribed in 261 I. C. C. 672. F. D. 19889, 
Penndel Co., et al, Merger, 7-24-56, Div. 4. 


87 
To same effect: Cs 
F. D. 19817, N. Y. C. & St. L. R. Co., et al, Joint Use, 8-27-56, Div. 4. 
85.44 Motor Bus Carrier 
85.44 The surviving corporation should not be required to submit to 87 
the Commission any proposed organizational changes, which might be insti- 
tuted for economy, efficiency or more adequate service to the public, in order Li 
to pre-determine whether such action might possibly adversely affect em- 
ployees. Where there is no showing of adverse effect upon employees, the 87 
statutory requirements of Sec. 5(2)(c) of the Act would adequately be W 





met by a condition reserving jurisdiction in the proceeding. Compare 50 
M. C. C. 193; 57 M. C. C. 123 and 59 M. C. C. 233. MC-F-5788, The Grey- 
hound Oorp.—Merger—Pacific Greyhound Lines—Oalifornia Parlor Car 
Tours Co., .... M. C. C. ...., 7-80-56, Div. 4. 
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86. Leases & Operating Agreements 
86.3 Trackage or Operating Agreements 


86.81 Original Railroad Agreement 
Minnesota W. Ry. Co., et al, Trackage Rights, etc., F. D. 19322, 8-3-56, 
Div. 4. (Bmbraced in F. D. 19323). 


86.32 Amended Railroad Agreement 


Erie R. Co., et al, Trackage Rights, etc., F. D. 19182, 8-27-56, Div. 4. 
(Embraced in F. D. 19288). 

N. J. & N. Y. R. Co., Trustee, Trackage Rights, F. D. 19288, .... 
1. C. C. ...., 8-27-56, Div. 4. (Embraced in F. D. 19182). 

New York, C. & St. L. R. Co., et al, Joint Use, F. D. 19317, 8-27-56, 


Div. 4. 
87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 
Penndel Co., et al, Merger, F. D. 19389, 7-24-56, Div. 4 87.11° 
87.12 Motor Bus Lines—Approved 
The Greyhound Corp.—Merger—Pacific Greyhound Rare ‘Control 


—California Parlor Car Tours Co., MC-F-5733, - M. C. C. 
, 7-30-56, Div. 4 (Embraced in F. D. 18582) 87.12* 

Guy L. ‘Mann, et al.—Control—Union Bus Real Estate Co.—Pur. 
—Evelyn B. Wheeler, MC-F-5999, 8-23-56, Div. 4 87.12* 


87.18 Motor Truck Lines—Approved 
Chiwaukee Truck Lines, Inc., Transferee, and Edward P. Cook and 
Ray Koch, d/b/a Kochs Motor Service, Transferor, MC-FC- 
57294, 8-8-56, Div. 1. 87.13* 
Eastern Freightways, Inc.—Control and Merger—Niagara Motor 
Freight Corp., (Caleb Candee Brown, Jr., Trustee), MC-F- 
5947, 7-31-56, Div. 4 87.13* 
The National Transportation Co.—Pur.—North Branford Trans- 
portation Co., Inc., MC-F-5371. Upon reconsideration find- 
ings in prior report, 65 M. C. C. 545, affirmed, .... M. C. C. 
, 7-20-56, Commission 87.13* 
Red Ball’ (Transter Co.—Pur.—A. C. Beck, MC-F-5666, 7-27-56, 
Div. 87.13* 
Ringsby preck Lines, Inc.—Merger—Northern Transportation Co., 
MC-F-5900, 8-27-56, Div. 4 87.13* 
87.14 Water Carriers—Approved 
River Excursions, Pur., F. D. 19206, 8-6-56, Div. 4 (Embraced in 
W-182 and W-1082, Sub 1) 87.14* 
87.15 Railroad—Denied 
Camp Lejeune R. Co., et al, Securities & er ete., F. D. 
18698, .... I. C. C. ...., 8-28-56, Div. 87.15* 


87.2 Purchase of Portion e Franchise 


87.21 Railroad—Approved 
Louisiana & A. Ry. Co. Acquisition & Operation, etc., F. D. 19290, 

8-6-56, Div. 4 87.21* 
87.28 Motor Truck Lines—Approved 


Watson Bros. Transportation Co., Inc.—Pur. (Portion) —Wilson 
Storage & Transfer Co., MC-F-6101, 7-23-56, Div. 4 





Recent Court Decisions 


By Warren H. Waener, Editor 





Review of “report” in section 13 intrastate express rate case—interlocutory determi- 


nation—+representative cost figures. 


Garden City Floral v. United States, et al. (No. 1858) 


On August 25, 1956, a three-judge court for the District of Mon- 


tana, Great Falls Division, declined to enjoin an order of the Commis- 
sion in No. 31585, Montana Intrastate Express Rates and Charges, 
298 I. C. C. 127. 






Quoting from the opinion of the Court: 


... The report found and determined that the intrastate rates 
within the State of Montana were abnormally low and insufficient 
to cover the full cost of the service; that they were not contributing 
their fair share of the revenues required to enable the rendition of 
adequate and efficient express service; that this imposed an undue 
burden on interstate commerce and caused unjust discrimination 
against such commerce in violation of that section of the Act; and 
that rates and charges on intrastate traffic increased to the same 
extent as was authorized by the Commission on interstate traffic 
would remove the unjust discrimination against interstate com- 
merce which the Commission found to exist. 

In bringing this action the plaintiff treated the report as an 
order allowing the increases mentioned. .. . 

The final paragraph of the order provides: ‘‘An order re- 
quiring the establishment of tariff changes in accordance with the 
findings herein made will be entered unless we are informed by 
the Board of Railroad Commissioners of the State of Montana 
within 30 days from the day of service of this report that changes 
as contemplated by these findings will be permitted.’’ It is as- 
serted that the quoted language discloses that the plaintiff has 
sought to challenge what is not a final order or one reviewable by 
this court on the ground that the report sought to be reviewed 
“does not of itself adversely affect complainant but only affects his 
rights adversely on the contingency of future administrative ac- 
tion,’’ citing Rochester Tel. Corp. v. U. 8., 307 U. S. 125, 130. 
Defendants say that the report is a mere tentative determination, 
interlocutory in character, and that it is not a coercive order com- 
manding that the rates be increased by a certain date. 

The order mentioned in the quoted last paragraph has not 
been entered but following the report the State board permitted 
the changes in rates contemplated by the report and the Railway 
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Agency filed its revised rates and gave ten days notice of its in- 
tention to put them into effect.” 

This challenge to our jurisdiction to entertain the suit is one 
which we must first consider for if we lack jurisdiction we may not 
decide the merits of the action. Mansfield C. & L. M. Railway Co. 
v. Swan, 111 U. 8S. 379, 381; United States v. Corrick, 298 U. S. 
435, 440. Although the question of reviewability of the report as a 
final order is not without difficulty, we are of the opinion that 
upon the authority of Frozen Food Exp. v. United States, 351 U. 8. 
40, the report and determination of the Commission here under at- 
tack is subject to review under the provisions of Title 28 USCA 
see. 1336 and Title 5 USCA sec. 1009, cited in that case. 

In our view the report and determination of the Commission 
here sought to be reviewed, in the language of the case last cited, 
‘‘has an immediate and practical impact on carriers who are trans- 
porting the commodities, and the shippers as well.’’ The ‘‘order’’ 
of the Commission operates to bring about consequences which are 
not conjectural and which will have a real impact upon the ship- 
pers. The order of the Montana board permitting the Express 
Agency to file the schedules of rates making the changes contem- 
plated by the order of the Commission shows on its face that it was 
made in compliance with and solely because of the Commission’s 
‘‘order,’’ and was in no sense the result of any independent hear- 
ing or determination by the Montana board. Without the injunc- 
tion here prayed for plaintiff will have to pay the increased rates 
and that will be the consequence solely of the Commission’s action. 
It is plain that under the provisions of the Acts referred to, as well 
as the generally established rules relating to review of administra- 
tive orders, it must have been within the contemplation of Congress 
that a determination by the Commission that certain intrastate 
rates would not contribute their fair share of the revenues re- 
quired for adequate service and are imposing an undue burden 
upon interstate commerce should at some time be subject to review 
by the courts. If this ‘‘order’’ be not presently reviewable it is 
difficult to perceive when it would become reviewable. 

Declaratory of the congressional purpose is the language of 
section 10(c) of the Administrative Procedure Act, (Title 5, sec. 
1009 (c)), that ‘‘. . . every final agency action for which there is no 
other adequate remedy in any court shall be subject to judicial 
review. Any preliminary, procedural, or intermediate agency ac- 
tion or ruling not directly reviewable shall be subject to review 
upon the review of the final agency action.’’ The agency action 
taken in the Commission’s report of March 5, 1956, is in our view 
final because it is not in a true sense preliminary to any other 





2 Following the giving of that notice this suit was instituted in which a 
temporary restraining order was issued. Perhaps assuming that the restrain- 
ing order ran against the State board, it then issued an order suspending the 
new rates pending the disposition of this case. 
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action which will ever be taken but is immediately and fully opera- 
tive in its impact on both shipper and carrier. 

Defendants say that assuming that we have here an order 
‘*subject to judicial review,’’ neither the shipper nor a shipper 
association may bring an action independent of the state board or 
commission to set aside an order made under section 13(4) of the 
Interstate Commerce Act.* It is to be noted that the object of this 
proceeding is not to enjoin the application of the increased rates 
merely so far as they apply to the plaintiff or to those represented 
by the association. The relief sought does not relate to a particular 
traffic of the plaintiff or of the association. The attack is made 
upon the order in its entirety, for as we shall see, the claim of the 
plaintiff in the main is first, that the order of the Commission is 
not supported by the necessary findings, and second, that the order 
lacks the necessary and indispensable proof to sustain it. 

Concededly the State of Montana or its appropriate board or 
commission might sue to enjoin a final order of the Interstate Com- 
merce Commission issued under section 13(4). Whether a shipper 
or group of shippers may do so is apparently a matter of first im- 
pression. But while we are not entirely free from doubt, we hold 
that the persons complaining here come within the provisions of 
Title 5, section 1009(a) which states that: ‘‘Any person suffering 
legal wrong because of any agency action, or adversely affected or 
aggrieved by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof.’’ After all, 
the State of Montana is not required to pay the increased rates nor 
will its treasury be depleted in consequence of this order. In 
reaching this conclusion we are influenced by what is stated in 
United States v. Storer Broadcasting Co., 351 U. S. 192. 

This brings us to the consideration of the merits of plaintiff’s 
complaint and of the grounds upon which it bases its attack upon 
the Commission’s report... . 

Plaintiff’s attack is centered upon Finding No. 1, which reads 
as follows: ‘‘1. That the transportation conditions under which 
intrastate and interstate shipments are transported in Montana are 
substantially similar and thus warrant generally the same level of 
rates and charges on both interstate and intrastate traffic.’’ Plain- 
tiff’s argument assumes that this finding was designed to lay a 
foundation for an increase of intrastate rates on the basis of a 





8 The action was first brought in the name of Montana Florists Associa- 
tion. When it appeared that defendants were objecting that such association 
lacked capacity to sue, the complaint was amended so as to make the Garden 
City Floral, a corporation, the plaintiff, and Montana Florists Association 
has been permitted to file its complaint in intervention in aid of the plain- 
tiff’s complaint. We assume that such an association would be a person 
within the meaning of Title 5, sec. 1001(b), and hence entitled to seek 
judicial review under Title 5, sec. 1009(a). The objection here considered 
does not go merely to the capacity of an unincorporated association to sue but 
is in substance that neither a shipper nor an association of shippers may 
attack a state-wide revenue order. 
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showing under the rule applied in King v. United States, 344 U. 8. 





254. Criticism is made of the language of Finding 1 which com- 
pares conditions attending Montana intrastate shipments with in- 
terstate shipments in Montana. Plaintiff says a necessary finding 
of similarity must be as to conditions of intrastate express in 
Montana when compared to conditions of interstate express ‘“‘not 
only in Montana but elsewhere in the United States.’’ Plaintiff 
next says that even if a finding such as that in the King case had 
been made here, there was a complete failure of showing to support 
such a finding. 

It seems to us that the hearing before the Commission did not 
involve an effort to establish proof such as that employed in the 
King case. The method of proof here was entirely different. The 
Express Agency undertook to show the amount of its Montana 
intrastate revenues and its Montana intrastate expenses. The man- 
ner in which that was done is set out at length in the Commission’s 
report. No fault is found with the intrastate revenue figure. 
Plaintiff asserts that the showing as to Montana costs and expenses 
and the portion thereof attributable to the intrastate business, 
lacks the required exactness. The report sets forth the cost ac- 
counting system used. The Commission found it adequate. And 
although plaintiff complains that it relied too much upon a statis- 
tical method, and asserts that more specific cost figures might have 
been produced, yet it would appear to us that the accounting pro- 
cedures used in making the showing were, so far as we can tell, 
as adequate as possible. What is dispositive of this case is that 
they satisfied the Commission, and we are not prepared to say that 
the Commission was wrong. Due regard for our limited function 
here requires us to bear in mind the statement in Illinois Com- 
merce Comm’n v. U. S., 292 U. S. 474, 481: ‘‘ Whether or not the 
cost study was representative, whether the study should have been 
more refined, and whether it should have been supplemented as 
appellants desired, are questions of fact, the determination of 
which is within the competence of the Commission. The Commis- 
sion reached its conclusion after full hearing and thorough con- 
sideration of all questions presented. As the record affords a 
sufficient basis for the Commission’s determination, it is not sub- 
ject to review in the courts.’’ 

In our view the evidence before the Commission warranted its 
finding that the intrastate rates are not bearing their fair share of 
the costs and expenses of the Express Agency’s service. The de- 
termination of the Commission that the intrastate revenue for the 
year ending August 31, 1954, when compared with the intrastate 
operating expenses for the same period, left a deficit in excess of 
$25,000, so that for handling this intrastate traffic in Montana the 
railroads received no compensation, fully authorizes an increase. 
‘‘The judicial function is exhausted when there is found to be a 
rational basis for the conclusions approved by the administrative 
body.’’ Miss. Valley Barge Co. v. United States, 292 U. S. 282, 286. 
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« It is thus apparent that Finding No. 1 is unnecessary to sup- 
port the order finding that the intrastate rates are abnormally low, 
are insufficient to cover the full cost of the service, and not con- 
tributing their fair share of the revenues required to enable the 
Agency to render adequate and efficient express service. 

The restraining order is vacated and judgment is entered for 


the defendants. 





Refrigeration charges—general revenue case versus rate case—relief as to indi- 


rates after permissive general increase—use of typical instances in 
general proceeding. 


Florida Citrus Commission, et al. v. United States, et al. (No. 565) 


On September 7, 1956, a three-judge court for the Northern District 


of Florida, Tallahassee Division, dismissed a complaint seeking to enjoin 
the 15% increase approved by the Commission in refrigeration charges 
on January 6, 1956 (297 I. C. C. 505). 





Quoting from the opinion of the Court: 


..- Generally speaking, Section 2 charges apply in the trans- 
portation by rail of fresh fruits, vegetables, melons, berries and 
processed foods. The commodities to which Section 4 charges are 
applicable include fresh meats and packing house products, fish, 
dairy products, bananas, coconuts and beer. Section 2 charges are 
based, or intended to be based, upon cost of ice in bunkers, super- 
vision, switching to and from icing stations, damage to bunkers 
and cars, ice haulage in bunkers, accounting, hazard, taxes, and a 
return on investment. Section 4 charges are intended to include 
only cost of ice, salt and switching. Shippers using Section 4 
services have urged that the carriers are compensated for the Sec- 
tion 2 costs not included in Section 4 charges in the line-haul rates 
on Section 4 commodities. A number of types of refrigeration 
services are available in order to provide for the different needs 
of shippers of various commodities from and to diverse points of 
origin and destination. ... 

. .- In 1951 the rail carriers decided to conduct a survey to 
ascertain the costs of refrigeration services as a basis for deter- 
mining whether an increase in charges could be justified.... The 
rail lines, basing their conclusion on a report of the survey, esti- 
mated that Section 2 refrigeration costs exceeded revenues by 
29.8 per cent.... 

In its report the Commission found that the carriers were 
sustaining a deficit of 23 per cent. of their refrigeration charge 
revenue from Section 2 traffic, and an ice cost of approximately 17 
per cent. in excess of revenue on Section 4 shipments. But, find- 
ing that a substantial portion of the affected traffic could not bear 
increases to the extent required to fully cover costs of service, the 
Commission authorized increases of 15 per cent in the basic re- 
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frigeration charges. Petitions for Reconsideration were filed with 
the Commission, and while these petitions were pending this suit 
was instituted. The Commission denied the Petitions for Recon- 
sideration on April 16, 1956, and, this Court meanwhile having 
declined a stay, the increases became effective April 17, 1956. 

At the outset we are met with the contention that no order 
was issued under Section 15(1) of the Interstate Commerce Act, 
(49 U. S. C. A. § 15(1)), and that no notice was given under Sec- 
tion 4(a) of the Administrative Procedure Act, (5 U. 8. C. A. § 
1003(a)), which relates to rule making by administrative agencies. 
More nearly pertinent, we think, is Section 5(a) of the Adminis- 
trative Procedure Act, (5 U. 8. C. A. § 1004(a)), providing for 
notice of agency hearings. Wherever it appears that the absence 
of notice has resulted in prejudice to a complaining party the action 
of the administrative agency will be set aside. Pinkett v. United 
States, D. C. Md. 1952, 105 F. Supp. 67. But no prejudice is 
shown where, as in this case, the party complaining had actual 
knowledge of and participated in the administrative proceedings 
and he will not be heard to complain of the failure to give formal 
notice.... We think it doubtful that the hearings of the Commis- 
sion in the proceeding we here consider were of the kind contem- 
plated by the section of the Interstate Commerce Act requiring 
notice, but the absence of any showing of prejudice relieves us of 
the necessity to decide the point... . 

. . . Under Section 15(a) and the implementing provisions of 
the Act, the Commission has exercised jurisdiction in a number of 
proceedings which have been commonly called ‘‘general revenue’’ 
cases, where revision has been sought as to all or substantially all 
of the rates or charges on all traffic or on particular commodities 
or groups of commodities, either nation wide or in a large territory, 
in contradistinction to the ‘‘rate’’ cases, so called, in which the 
reasonableness of specific rates has been determined. Among the 
first, and perhaps the earliest of the court decisions dealing with 
a general revenue case, is the leading Algoma case. Algoma Coal 
& Coke Co. v. United States, D. C. E. D. Va. 1935, 11 F. 2d 487. 

In the Algoma case, producers and shippers of coal sought the 
annulment of rate increases on that commodity, which increases 
had been effective pursuant to an order of the Commission authoriz- 
ing rate increases on a selective basis. Emergency Freight Charges, 
1935, Ex Parte No. 115, in the Matter of Increases in Freight Rates 
and Charges, 1935, 208 I. C. C. 4. In a frequently cited and well 
reasoned opinion by District Judge Chesnut, it was held that the 
plaintiffs could not prevail. The suit was dismissed. The Court 
said : 

‘‘The plaintiffs have mistaken their remedy in the statu- 
tory scheme of railroad rate making. Their contention is that 


the Commission, without sufficient evidence or proper findings 
of facts, has determined or fixed particular rates for the plain- 
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tiffs’ particular traffic. But this misconceives what the Com- 
mission has actually done. It was not dealing finally with 
particular rates for particular traffic, but permitting increased 
rates for selected commodities, by a general order affecting al] 
the railroads in the country. If the increased rates as applied 
to the plaintiffs’ particular situation can be shown to be un- 
just and unreasonable, their remedy is clearly by proceedings 
under Sections 13 and 15 of the act for individual relief, and 
for reparation orders under section 16(1) of the act. Brim. 
stone R. & Canal Co. v. United States, 276 U. S. 104, 122; 
Alexander Sprunt & Son v. United States, 281 U. S. 249, 256; 
Eagle Cotton Oil Co. v. Southern Ry. Co. (C. C. A. 5) 51 F, 
(2d) 443, certiorari denied 284 U. S. 675. Nothing in the 
Commission case debars them from such relief. Counsel for 
the railroad companies before the Commission and in this court 
proceeding concede that the rule of Arizona Grocery Co. v. 
Atchison, T. & 8. F. Ry. Co., 284 U. S. 370, would not be avail- 
able to defeat the plaintiffs’ remedy in this respect before the 
Commission, upon a proper showing. 

‘Tt is necessarily inconsistent with the whole scheme of 
the Interstate Commerce Act, which requires uniformity and 
nondiscrimination as to rates, to permit particular shippers to 
obtain individual relief in courts of different jurisdictions, 
with possible lack of uniformity in results, in matters com- 
mitted to the administrative functions of the Commission, 
including the reasonableness of rates, until after the Commis- 
sion has acted on the particular subject. ... Consistently 
therewith, it has been held by the Supreme Court in a nun- 
ber of cases, that individual shippers may not maintain suits 
to annul orders of the Commission unless they can show an 
invasion thereby of some independent ous right, whereby 
they particularily are subjected to injury. . 


The plaintiffs and intervening plaintiffs, other than the Secre- 
tary of Agriculture, assert that there is considerable doubt as to 
the correctness of the rulings in Algoma. They do not support 
their doubt with either a statement of a contravening principle or 
the citation of any authority superseding it as a precedent. The 
Secretary of Agriculture, with commendable candor, says that the 
Algoma case is ‘‘still the law of the land on the subject’’. Ona 
number of grounds it is urged that the case before us is not a 
general revenue case, but a rate case, and as such the charges 
authorized by it are unjust, unreasonable and discriminatory. It is 
further contended that even if it be decided that this is a general 
revenue case, there is no competent evidence of any need of ad- 
ditional revenue by the carriers. Unless the order is based upon a 
misconstruction of the Act or is unsupported by substantial evi- 
dence, it is entitled to a presumption of validity.... It has been 
said by the Supreme Court, ‘‘Judicial review of the findings of 
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fact and the expert judgments of the Interstate Commerce Com- 
mission where the Commission acts within its statutory authority 
is extremely limited.’’... With these general guides we approach 
the questions so ably presented by contending counsel. 

In the opinion in the Algoma case, supra, the Court observed 
that the order of the Commission there under review was permis- 
sive in character, that it prescribed no particular rates, that the 
lawfulness of individual proposals was not passed upon, and that 
it was open to the plaintiffs, under Sections 13 and 15 of the Act, 
49 U. S. C. A. §§ 13, 15, to present to the Commission their con- 
tentions that particular rates initiated pursuant to its order were 
unreasonable and discriminatory. In Algoma it was also pointed 
out that the resulting rates fixed pursuant to the Commission’s 
order would be subject to complaint and a determination of reason- 
ableness, and that the Commission’s order would not debar the 
right to reparations in a proper case. The plaintiffs contend that 
the Car Unloading Case, Secretary of Agriculture v. United States, 
347 U. S. 645, is a controlling precedent for the position they take. 
There the Commission had entered an order approving maximum 
charges for the unloading by railroads of carload shipments of 
fruit and vegetables at the rail terminals in New York and Phila- 
delphia. The Supreme Court, reversing the District Court of the 
Southern District of Florida, held that as a general rule line-haul 
rates included the making of the goods accessible to the consignee 
and that the Commission had failed to show a legal basis for de- 
parting from this general rule although a majority of the Court 
was of the opinion that the Commission had the power in a proper 
case to fix unloading charges separate from the line-haul rates. 
We do not have here any such factual situation as was presented 
in the Car Unloading Case. It is not disputed that refrigeration 
charges may be made separately from line-haul rates. In the case 
before us it is suggested that the line-haul rates on Section 4 
traffic include some of the elements that are in the refrigeration 
charges applicable to Section 2 shipments, but it would not follow 
from this that we are dealing with a rate case rather than a gen- 
eral revenue case. 

As in the Algoma case, the Commission’s order is permissive, 
no particular charges are fixed, and the lawfulness of particular 
charges was not considered or decided. In its order the Commission 
said that: 


‘‘# * *® to enable the petitioning carriers, under honest, eco- 
nomical, and efficient management, to provide adequate re- 
frigeration service and specifically to meet increased costs of 
rendering that service, the basic refrigeration charges may be 
increased as herein specified, and that the charges so increased 
will be just and reasonable for the future.’’ 297 I. C. C. 554. 


It omitted from its order any provision for modification in specific 
situations as was done in the order considered in King v. United 
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States, 344 U. S. 254. We are urged to say that this inclusion and 
this omission make the case one fixing rates rather than authorizing 
a general revenue increase. The Commission’s power, whether to 
fix specific rates or charges or to authorize a general increase of 
rates or charges, does not, of course, extend to the fixing or author. 
izing of an unjust or unreasonable rate or charge, and putting the 
quoted words in their context in a general order, they mean no 
more than that the overall general increases as authorized will be 
just and reasonable. Such a finding does not preclude the making 
of applications to the Commission on any claim that a particular 
charge is unjust or unreasonable. Nor does the omission of a saving 
clause, such as was in the order considered in King v. United States, 
supra, preclude the making of such applications or alter the duty 
of the Commission to consider and decide such applications. The 
right to apply and the duty to decide have been given by the Con- 
gress in Sections 13 and 15 of the Act. The Commission has not, 
and indeed could not, foreclose the right or renounce the duty in 
an order authorizing general increases in transportation rates or 
charges. The Commission has said that its ‘‘sanction of a general 
adjustment does not carry with it the approval of any particular 
rate.’’ Steel & Tube Co. v. Director General, 61 I. C. C. 526. This 
decision has had the approval of the Supreme Court in Brimstone 
Railroad & Canal Co. v. United States, 276 U. S. 104, and of the 
Court of Appeals for the Fifth Circuit in Eagle Cotton Co. v. 
Southern Railway Co., 51 F. 2d 443. In its order the Commission 
suggested that: 


‘* After the establishment of the increases herein author- 
ized, the petitioners (rail carriers) should conduct thorough 
and comprehensive studies that will permit sound determina- 
tions as to the effect of increases upon the movement of traffic, 
and as to any inequities or improper relations that may have 
developed from changed conditions since their original estab- 
lishment.’’ 297 I. C. C. 554. 


This language indicates a recognition by the Commission of ‘its 
continuing duty to determine and prescribe just and reasonable 
individual rates and charges notwithstanding the entry by it of a 
general order authorizing increases. 

We see nothing to prevent this case from being governed by 
the same rules as are applied in general revenue cases by the styl- 
ing of the proceeding before the Commission as ‘‘Proposed In- 
creased Refrigeration Charges,’’ rather than the ‘‘Ex Parte” 
designation usually given to such proceedings. No different prin- 
ciples are to be applied in this, a general revenue case where reve- 
nues are intended to be no more than compensatory, than in the 
general revenue cases involving line-haul rates where revenues are 
expected to include profits. 
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We come now to the contention of the plaintiffs that if we 
should hold this to be a case governed by the doctrines of the 
general revenue cases, and we do so hold, nevertheless the evidence 
does not show nor the findings support the Commission’s conclu- 
sions or warrant the entry of its order. The evidence, for the most 
part, was obtained by means of the traffic study made on behalf 
of the carriers. In the making of the study, data were accumu- 
lated from a large number of icing stations under procedures de- 
signed to obtain a sample of approximately 10 per cent. of ship- 
ments under standard refrigeration moving under Section 2 tariffs. 
The methods used in the study are recited at length and in detail 
in the Report of the Commission. They need not be set forth here. 
It is enough that we say that the evidence submitted was of a kind 
and quantity sufficient to permit a generalization upon which find- 
ings could be based and conclusions drawn. The Supreme Court 
of the United States has approved basing findings on such evidence, 
saying : 


‘*When an investigation involves shipments from and to 
many places under varying conditions, typical instances 
justify general findings. * * * To require specific evidence and 
separate adjudication in respect to each would be tantamount 
to denying the possibility of granting relief.’’ Georgia Public 
Service Commission v. United States, 283 U. S. 765. 


We are unpersuaded that the factors used in the study were not 
such as reflected existing conditions and, this being so, it is not a 
part of our function to review the determination based thereon. 
As said by the Supreme Court: 


‘‘Tt is not our province to inquire into the soundness of 
the Commission’s reasoning, the wisdom of its decisions or the 
consistency of its conclusions with those reached in similar 
eases.’’ Georgia Public Service Commission v. United States, 
supra. 


The Commission found a vast multitude of specific facts, it made 
an ultimate finding that the rail carriers were ‘‘sustaining a total 
deficit exceeding 23 per cent. of the aggregate revenue accruing 
from the rendition of their refrigeration services.’’ Because of the 
increasing diversion of this type of traffic from railroads to trucks, 
because of instances where increased charges would keep goods 
from shipment to markets, and other considerations, the Commis- 
sion found ‘‘that an increase in the specified refrigeration charges 
in excess of 15 per cent. is not justified by the indicated circum- 
stances.’’ The Commission concluded that to enable the carriers, 
‘‘under honest, economical, and efficient management, to provide 
adequate refrigeration service and specifically to meet increased 
costs of rendering that service, the basic refrigeration charges may 
be increased as herein specified, and that the charges so increased 
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will be just and reasonable for the future.’’ The findings are 
supported by substantial evidence and afford an adequate basis 
for the Commission’s conclusions. 

It is strongly insisted by the plaintiffs that the differences in 
the treatment accorded by the Commission’s order with respect to 
Section 2 charges on the one hand and Section 4 charges on the 
other result in unlawful discrimination against and unjust treat- 
ment of the users of Section 2 services. It is true that Section 4 
charges reflect only the cost of ice and salt, and the cost of switch- 
ing, while Section 2 charges include also ice haulage, bunker dam- 
age, supervision and other elements. If there be any discrimina- 
tion between Section 2 and Section 4 traffic, and this we do not 
decide, it is a discrimination which existed prior to the proceedings 
before the Commission whence issued the order under attack. 
Such discrimination, if any there be, did not result from nor was 
it substantially altered by the Commission’s order. Whether there 
be an unjust discrimination is a question for the Commission. 
The Commission has found that the Section 2 charges and the 
Section 4 charges do not apply to like traffic and that no showing 
is made of any disadvantage or injury to Section 2 traffic or the 
shippers thereof. ‘‘In these circumstances,’’ the Commission 
found, ‘‘any existing deficiency in the Section 4 charges does not 
relieve Section 2 traffic of the responsibility of bearing the full 
cost of that service and is not a consideration in the determination 
of the lawfulness of the increase proposed in the Section 2 charges.” 
The finding is supported by the evidence. Differences in rates 
and charges as affecting different classes of noncompeting shippers 
or consignees are not per se unjustly discriminatory. We find our- 
selves in accord with the Commission’s position. .. . 

On the theory that we have under review a rate case rather 
than a revenue case, the plaintiffs assert they will have no oppor- 
tunity for redress from the discriminatory effects of the increases 
in the charges as applied to specific situations unless we set aside 
the Commission’s order. But, it appears, the plaintiffs in this case 
as in Algoma Coal & Coke Co. v. United States, supra, and in 
Koppers Company v. United States, D. C. W. D. Pa. 1955, 132 F. 
Supp. 159, have mistaken their remedy. The situation in the latter 
case is so nearly parallel to that before us and the opinion of the 
Court so expressive of our views, we quote at some length from it. 
There it is said: 


‘*Plaintiff’s suit before this court seeks to have the court 
direct the Commission to grant the relief sought in plaintiff’s 
petition for reconsideration initially filed before the Commis- 
sion, which is to require the southern carriers to maintain the 
same rate on transportation of coal from the southern mines to 
Hampton Roads ports for subsequent transshipment by water, 
whether the ultimate destination is the plaintiff’s plant at Sea- 
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re board, New Jersey, or its competitors located at New England 

. * « #® # *@ 

in 

to ‘‘The crucial issue, therefore, is whether this court may 

he set aside and annul a permissive order entered by the Commis- 

at- sion when plaintiff has failed to exhaust his remedy under 

4 Sections 13 and 15 of the Interstate Commerce Act, but has 

+h. interceded as an intervenor for reconsideration and modifica- 

m- tion of the Commission’s findings. 

en ‘In the case of a permissive order, the carrier is the only 
8 necessary party to the proceeding. The Commission represents 


ok the public. While it is proper and customary for shippers inter- 

ested to participate in hearings, there exists no provision for 
? notice to them. They are not bound by the order entered and 
- the tariffs filed. If the rates made by tariffs filed under the 
authority granted seem to them unreasonable, or unjustly 
discriminatory, Sections 13 and 15 afford ample remedy. To 





ng permit shippers to seek redress for such grievances in the 
the d courts would invade and often nullify the administrative au- 
ton thority vested in the Commission. The attempt of the court 
hot , to remove some alleged unjust discrimination might result in 
ull creating more. United States v. Merchants’ & Manufacturers’ 
= Traffic Association, 1916, 242 U. 8S. 178. 
s. % 
tes ‘*Sections 13 and 15 of the Act speak with clarity, and ex- 
ers plicitly specify the procedure which complainants must pursue 
ur- before the Commission in order to seek redress of grievances. 
, ‘‘The plaintiff has mistaken its remedy in the statutory 
her scheme of railroad rate making. Its contention is that the Com- 
anil mission, without sufficient evidence or proper findings of fact, 
BES has determined or fixed particular rates for the plaintiff’s par- 
ide ticular traffic. But this misconceives what the Commission has 
“ase actually done. It was not dealing finally with particular rates 
mM for particular traffic, but permitting increased rates for se- 
| F. lected commodities, by a general order affecting all the rail- 
ri roads in the country. 
e 
\ it. ‘If the increased rates as applied to the plaintiff’s par- 
ticular situation can be shown to be unjust and unreasonable, 
its remedy is clearly by proceedings under Sections 13 and 15 
yurt of the Act for individual relief, and for reparation orders 
iff 8 under the Act of Congress.... The plaintiff must proceed to 
nis- exhaust its administrative remedies by challenging the rates 
the filed by the railroads pursuant to the authorization granted 
ne it by the Commission in the ex parte proceeding. 
Sea. e e a ® * 








‘It is not for this court to tinker with the delicate and 
fragile machinery of rate fixing and rate apportionment until 
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the administrative process has been meticulously and stringent. 
ly followed and exhausted in accordance with statutory re. 
quirement. The Commission must be afforded every available 
opportunity to utilize its vast reservoir of knowledge, experi- 
ence, and know-how—in a proceeding wherein an unequivocal 
compliance with Sections 13 and 15 has been made with a con. 
plaint filed and defendant or defendants served, and clear-cut 
adversary contests evaluated and conclusively ruled upon, be. 
fore the arm of the court should intercede upon the merits.” 
Koppers Company v. United States, swpra. 


It has been settled that the Interstate Commerce Commission 
is without power to award reparations with respect to shipments 
which moved under rates approved or prescribed by it. Arizona 
Grocery Co. v. Atchison, Topeka & Santa Fe Railway Co., 284 
U. 8. 370, 52 8S. Ct. 183, 76 L. Ed. 348. Cf. Atlantic Coast Line 
Railroad Co. v. State of Florida, 295 U. S. 301. But this rule has 
no application under the permissive provisions of an order in a 
general revenue case such as is this case. Supported by substantial 
authority it was held in the Algoma case, ‘‘If the increased rates 
as applied to the plaintiffs’ particular situation can be shown to be 
unjust and unreasonable, their remedy is clearly by proceedings 
under Sections 13 and 15 of the Act for individual relief and for 
reparation orders under Section 16(1) of the Act.... Nothing in 
the Commission case debars them from such relief.’’ This, we 
think, as expressed by the Secretary of Agriculture, is the law of 
the land, and it is applicable to the instant case. 

Other questions are posed by plaintiffs. These have been con- 
sidered and found to be without merit or inapplicable here. Adding 
to the length of this opinion by a discussion of them would not 
serve a useful purpose. 


Devane, District Judge, concurring specially : 


The legal line separating North Carolina v. United States, 325 
U. S. 507, and similar cases on the one hand, and King et al v. 
United States, 344 U. S. 254, and other like cases on the other hand 
is so thin it is sometimes difficult to follow. This is such a case. 

I agree with my associates that this is a revenue case and not a 
rate case, and that the Commission had sufficient information be- 
fore it to support an appropriate general order applicable in such 
cases—in fact, the evidence is insufficient to support any other 
kind of order. 

I also agree with much said by Commissioner Clarke in his 
dissenting opinion, particularly with his statement that flat per- 
eentage increases in this case ‘‘results in increasing charges which 
are already equal to or above total costs, and overcharging certain 
commodities, or certain movements, or certain types of service may 
be moved at a loss’’. The answer to this criticism, however, is ably 
made in Judge Jones’ opinion, in which he points out that the 
variations in the rates prescribed for Section 2 commodities as 
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compared with Section 4 commodities has been in effect for many 
years and is not the result of this case. All this case does is to in- 
crease the discrimination a little more. 

The troublesome question to me in the case is the failure of 
the Commission’s order to provide, as it has provided in other 
similar cases (see King et al v. United States et al, supra), that if 
the parties affected are entitled to relief insofar as any specific 
rates are concerned, they may take their cases to the Interstate 
Commerce Commission and there secure the relief to which they 
are entitled. That provision is to be found in most if not all prior 
general revenue orders heretofore entered by the Commission. It 
does not appear in this case. However, I agree with Judge Jones 
that the failure to incorporate it in the opinion or order in the case 
has no legal effect on the rights of the parties to be heard. If the 
Commission holds otherwise, then the case will have processed 
under administrative procedure to a point where the court will 
be in a position to deal with the issue. It is clear to me that this 
ease has not been processed administratively to a point where the 
court may rule upon the lawfulness of the rates prescribed in this 
general order. Comp. Myers v. Bethlehem Corp., 303 U. S. 41 
Text 50-51. 
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Meetings of Regional Chapters 


District No. 1 Chapter 
Lawrence Petersen, President, G.T.M., Eastern Gas & Fuel Asso- 
ciation, 250 Stuart St., Boston 16, Massachusetts. 
Akron 
Harry J. Carroll, Chairman, Director of Traffic, The Goodyear Tire 
& Rubber Company, 1144 East Market St., Akron 16, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta 
Dr. John H. Goff, Chairman, School of Business Administration, 
Emory University, Emory University, Georgia. 


Baltimore Chapter 


Albert M. Bodane, Chairman, G.T.M., Rheem Manufacturing 
Company, Sparrows Point 19, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 
A. E. Leitherer, Chairman, Ass’t Gen’] T. M., Allied Mills, Inc., 


Rm. 3400, 141 West Jackson Boulevard, Chicago, Illinois. 


Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 


Mr. Thomas O. Broker, Chairman, Assistant General Counsel, 
Nickel Plate Railroad, 3016 Terminal Tower, Cleveland, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 


Dorsey O. Ruthrauff, Chairman, Asst. to T. M., American Crystal 
Sugar Company, Boston Building, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
ot htt members are cordially invited to attend the luncheon and 
meeting. 


_.N. B.: Members within each of the several districts may at their own expen 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 

iation. Such chapters must conform to the constitution and by-laws of the 
Association, —— however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
he of December, 1939, Journal). (Dues have been raised to $2.00 per 
member 
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District of Columbia Chapter 


Eugene T. Liipfert, Chairman, 2001 Massachusetts Avenue, N. W., 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida 


T. C. Maurer, Chairman, G. T. M., National Container Corporation, 
P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 


R. H. Prevette, Vice-President, c/o Dewey Portland Cement Con- 
pany, P. O. Box 767, Kansas City 12, Missouri. 

Mects : 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Robert H. Stahlheber, Chairman, Commerce Attorney, Missouri 
Pacific Lines, 13th & Olive Streets, St. Louis 3, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Ouwut-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 


Howard R. Steffen, Chairman, T. M., Coats & Clark, Inc., 430 Park 
Avenue, New York 22, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Charles G. Wise, President, Minnesota & Ontario Paper Co., 500 
Investors Bldg., Minneapolis 2, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Oklahoma 


R. J. Andress, Chairman, Executive Vice President, Service Pipe 
Line, Tulsa, Oklahoma. 
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Greater Philadelphia Chapter 


Robert B. Einhorn, Chairman, Suite 1540-47, Philadelphia Savings 
Fund Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 
Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Ovut-of-town members are cor- 
dually invited. 


Pittsburgh Chapter 


Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
$4 Market Place, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Rhode Island 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. L 


Amarillo, Texas 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas 


John H. Benckenstein, President, 915 Goodhue Building, Beau- 
mont, Texas. 

Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas 


‘ C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
exas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


Puget Sound 


Stephen Cole, Chairman, Inland Petroleum Transportation Com- 
pany, 5047 Colorado Street, Seattle, Washington. 
Meets evenings, first Tuesday of each month. 


San Francisco Chapter 


Roger H. Druehl, Chairman, Market Street Van & Storage, Inc., 
1875 Mission Street, San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 
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Southern California Chapter 
A. E. Norrbom, Chairman, 1203 Fair Oaks Avenue, South Pasadena, 
California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Ovut-of-town member; 
are cordially invited to attend. 


Richmond, Virginia Chapter 


Charles J. Adams, Chairman, Chief, Revision Bureau, Chesapeake 
& Ohio Railway, 1500 First National Bank Building, Richmond 10, 
Virginia. 
Southeastern Wisconsin Chapter 


Richard L. Fisher, Chairman, T. M., Red Star Yeast & Products Co,, 
221 East Buffalo St., Milwaukee 1, Wisconsin. 

Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland —..---~- 


Code of Ethics ... wieiie 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. 8. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith —__ 


Supreme Court Decisions Important to the I. C. C. and Abstracts 
of 39 Important Decisions Since 1939. This booklet contains 
256 Supreme Court Decisions, among which are 172 decisions 
important to the I. C. C. —-- ieicsnaee 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long- 
and-short haul and aggregate-of-intermediate provision of 
Section 4, and contains many citations relating to each 
situation -.--..-... is 











Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are prop- 
~ applicable in determining the reasonable level of carrier 
charges -...--- 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This book contains the abstracts of 286 decisions of the United 
States Supreme Court bearing upon the work of the Inter- 
state Commerce Commission and interpreting the provisions 
not only of the Interstate Commerce Act but also of the sup- 
plementary acts -...------- 


Consolidated Current Index to I. C. C. Decisions contains an 
Index to all I. C. C. Decisions (printed and unprinted) from 
January 1951 through January 1954 - 
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